
 

REGULAR MEETING OF THE EAST BAY CHARTER TOWNSHIP  
  

ZONING BOARD OF APPEALS ~ TUESDAY, MARCH 24, 2020 ~ 5:45PM  

Subject Site Located At 3433 Autumn Leaf Drive  
1. Call Meeting to Order.   

2. Roll Call. (If no quorum; recess immediately to township offices).  

3. Conflict of Interest   

4. Site Visit for Appeal Request 4 -20; 3433 Autumn Leaf Drive/Jordan 

5. Recess Hearing to township offices.  

  

REGULAR MEETING OF THE EAST BAY CHARTER TOWNSHIP  
ZONING BOARD OF APPEALS ~ TUESDAY, MARCH 24, 2020 ~ 6:30PM  

1965 N Three Mile Road ~ SOUTH MEETING ROOM   

1. Call Meeting to Order.  

2. Roll Call.  

3. Review for Conflict of Interest.  

4. Approval of the Agenda.  

5. Approval of the Minutes (01/21/2020 Regular & Site Review Meetings)   

6. Public Comment.  

7. Old Business.  

8. New Business:  

 

A. Appeal Request 3-20; Robert & Naomi Ogden, Owners; Public Hearing & Action.     

B. Appeal Request 4-20; Grady & Bridget Jordan, Owners; Public Hearing & Action. 

  

9. Other Business.   

  

10. Reports:  A. Township Board  B. Appeals Board  C. Planner/Z.A. Report    

D. Correspondence  

  

11. Public Comment.         

12. Adjournment.  

 

 ZBA Members if you are unable to attend this meeting or the site reviews please notify the 

Office of Planning & Zoning ASAP.   

 If you require auxiliary aide assistance, please contact the Township Clerk at 231-947-8681 or                      

TDD at 231-922-4412.   

  
  



East Bay Township - Zoning Board of Appeals 

Site Meeting Minutes – Appeal Request 02-20 
 

 
Tuesday, January 21, 2020 

 
 
 

I. Meeting Location: 2646 Chandler Road, Traverse City, MI 

II. Meeting Attendees 

a.    EBT ZBA: Dave Houseman (Chair), Tracey Bartlett, Frank Guerin (Secretary) 

b.   Applicant: Robert & Naomi Ogden c.

 Other Attendees: None 

III. Meeting Summary 

a.    Chair Houseman called the Site Meeting for Appeal Request 02-20 to order at 5:55 PM 

EST. 

b.   Attendance was recorded and introductions of all parties were made. 

c. Mr. & Mrs. Ogden presented the request outlined in Appeal Request 02-20 to the present 

members of the EBT ZBA. Highlights of the presentation included, but were not limited to, 

the following: 

i.   The circumstances creating the Applicant’s request for Appeal Request 02-20. 

ii.   History of the Property, including the following: 

1.   Reason for the Proposed Addition 

2.   Considerations with respect to Property Setbacks during design of the 

Proposed Addition 

3.   Maintenance and Improvements to Landscaping to prevent runoff into 

Lake 

4.   Relationship with Neighbors 

d.   Questions were asked by the EBT ZBA with respect to the Design of the Proposed 

Addition 

e.   No further questions or comments related to Appeal 02-20 were made. 

IV. Adjournment: The Site Meeting was adjourned at approximately 6:05 PM EST. 

 

 
Frank Guerin, Secretary 
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East Bay Township - Zoning Board of Appeals 

Site Meeting Minutes – Appeal Request 01-20 
 

 
Tuesday, January 21, 2020 

 
 
 

I. Meeting Location: 843 Devery Lane, Traverse City, MI 

II. Meeting Attendees 

a.    EBT ZBA: Dave Houseman (Chair), Tracey Bartlett, Frank Guerin (Secretary) 

b.   Applicant: Martin & Virginia Ovens 

c. Other Attendees: Jay Clynch, Gary Lemon, Patricia Lemon, Michael Lemon, Eric Lemon 

III. Meeting Summary 

a.    Chair Houseman called the Site Meeting for Appeal Request 01-20 to order at 5:30 PM 

EST. 

b.   Attendance was recorded and introductions of all parties were made. 

c. Mr. Ovens presented the request outlined in Appeal Request 01-20 to the present 

members of the EBT ZBA. Highlights of the presentation included, but were not limited 

to, the following: 

i.   The circumstances creating the Applicant’s request for Appeal Request 01-20. 

ii.   History of the Property, including the following: 

1.   Condition of Existing Deck upon purchase of Property 

2.   Year of Renovation to Existing Deck 

3.   Contractor performing Renovation 

4.   Cause of Construction of Deck in its present form 

d.   Questions were asked by the EBT ZBA in order to clarify circumstances of current Deck 

construction. 

e.   Mr. Clynch made several comments with respect to the condition of the Deck both in its 

initial condition and current condition, history of the property in question, history of his 

own neighboring property, and his personal history. 

f. Mr. G. Lemon made comments regarding the condition of the deck prior to and after 

renovation. 

g. No further questions or comments related to Appeal 01-20 were made by the Other 

Attendees. 

IV. Adjournment: The Site Meeting was adjourned at approximately 5:45 PM EST. 

 
 
 

Frank Guerin, Secretary 
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REGULAR MEETING OF THE EAST BAY CHARTER TOWNSHIP 
ZONING BOARD OF APPEALS ~ TUESDAY JANUARY 21, 2020 ~ 6:30PM 

1965 N Three Mile Road ~ NORTH MEETING ROOM  

 

Board Members Present: Ted Hentschel, Frank Guerin, Tracey Bartlett, Dave Houseman 
Absent/excused: Carl Studzinski 
Also, Present:  Leslie Couturier, Zoning Administrator/Recording Secretary 

There were eleven (11) guests in attendance.  

1. Call Meeting to Order.  Chair Houseman convened the meeting at 6:30pm. 

2.   Roll Call.  Roll was called by the recording secretary and a quorum was present. 

3.  Review for Conflict of Interest:  None. 

4.   Approval of the Agenda. Bartlett moved to approve the agenda as presented. Guerin 

supported the motion and the motion passed unopposed. 

5. Approval of the Minutes.  A motion was made by Bartlett to approve the minutes of 

the November 11, 2019 Regular Meeting and Site Review Minutes. Hentschel 

supported the motion and it passed unopposed.  

6.   Public Input: None offered. 

7.  Old Business: None. 

8.   New Business:  

A. Appeal Request 1-20; Martin & Virginia Ovens, Owners; Public Hearing & 
Action. 

 
Appeal Request 1-20; Martin and Virginia Ovens, owners, on a parcel of land located at 
843 Devery Lane, property identification number 28-03-630-211-00, in the Lakes Area, 
LA, Zoning District.  The request is to allow a deck extension, built in 2014 without a land 
use permit, to remain; specifically, a variance from Section 505 Table Number 1 Yard 
Setbacks; a five-foot (5’) sideline variance resulting in a five-foot (5’) setback from the 
side parcel line.  The minimum setback from the side property line is 10’ in the LA 
District. 
 
All legal requirements have been met. 
Martin & Virginia Ovens were in attendance. 
 
Marty Ovens explained to the board the reasoning behind the request; their contractor, 
after inspecting the deck indicated that it was not safe, he suggested redoing it. In 2014 
they hired him to do so but were in their previous home in Illinois when the 
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construction took place and the builder had added on to the deck towards the property 
line as he thought it looked better and further the deck was now stable and safe.  The 
Ovens were unaware of the violation/encroachment until the Township received a 
complaint concerning the location of the deck. 
 
Chair Houseman opened the public hearing at 6:36pm; 
 

• Eric Lemon, 859 Devery Lane; spoke in favor of the variance as requested. 

• Gary Lemon, 855 Devery Lane, also spoke in favor of the proposed variance. 
Chair Houseman closed the public hearing at 6:38pm.  
 

Chair Houseman re-opened the public hearing at 6:39pm as another resident had 
entered late, and wished to speak; 
 

• Jay Clynch, 845 Devery Land; indicated that he felt the entire deck had been built 
with out permits, he had realized that the deck was to close when his property 
had been surveyed. He went on to say that construction on both sides of him 
was causing chaos. 
 

Chair Houseman closed the public hearing at 6:48pm, followed by board discussion; it 
was noted that there was no way to the back of the house from the outside unless the 
deck remained.   A motion was made by Bartlett to approved appeal request 1-2020 
for a 5’ side yard variance, the motion was supported by Hentschel and passed 
unopposed. 

 
 

B. Appeal Request 2-20; Robert & Naomi Ogden, Owners; Public Hearing & 
Action.    

 
Appeal Request 2-20; Robert & Naomi Ogden, owners, on a parcel of land commonly 
known as 2646 Chandler Road, Traverse City, property identification number(s) 28-03-
650-016-00 in the Lakes Area, (LA) Zoning District.  The request is for a variance to 
construct a 20.5’ x 29.6’ one story residential addition, requiring two (2) variances from 
Section 505, Table Number 1, Yard Setbacks. Specifically; 1) a 2’ variance from the side 
lot line, resulting in an 8’ setback. The minimum side setback for a residential addition, 
in the LA District is 10’, and 2) a 4.6’ variance from Chandler Lake resulting in a 45.4’ 
setback from the lake. The minimum setback from a lake, for a residential addition, in 
the LA District is 50’.  
 
All legal requirements have been met. 
Robert & Naomi Ogden were in attendance and described their request and the need 
for the variance; they would like to add a great room onto the existing structure but 
build it 8’ further back than the current structure (from the lake). They would like the 
pitch of the roof to match the existing.  They would not cut any trees down and had in 
fact planted quite a few more trees on the lake side of the lot.  They will also add a 
french drain to confirm that run-off would not go towards lake. 
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Chair Houseman indicated that letter had been received and placed in the packet from 
Barbara Winckler, 3969 Last Bay Drive, and from Heather Smith of the Watershed 
Center. He then opened the public hearing at 7:02pm; 
 

• Kurt Hubschneider, 398 Highview Road, indicated that the Ogden’s were very 
responsible property owners, maintaining the natural setting and adding trees 
near the lake side.  He had no problem with approving the request. 

• Ralph Bednarz, 1380 Autumn Trail, spoke regarding the entirety of work that had 
gone into the lakes overlay district and felt it should be upheld. 

 
Chair Houseman closed the public hearing at 7:06pm, followed by board discussion with 
questions to the applicants.  A motion was made by Hentschel, supported by Guerin to 
deny Appeal Request 2-2020 as alternate locations and/or the size of the addition 
exist. The motion passed unanimously.  
 

9. Reports: Bartlett and Hentschel gave reports from their respective boards. 

10. Public Comment: Chair Houseman offered time for public comment; Jay Clynch thanked 
the board for listening to him earlier in the meeting and would strive to be less judgmental in 
the future.  
 
11. Adjournment: Chair Houseman closed public comment and adjourned the meeting at 

7:30pm.  
 
 
Leslie Couturier 
Recording Secretary 
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NOTICE TO THE RESIDENTS OF EAST BAY CHARTER TOWNSHIP 

Notice is hereby given that the East Bay Charter Township Zoning Board of Appeals will be 
holding a public hearing regarding a variance request for the construction of a residential 
addition. The public hearing is scheduled for Tuesday, March 24, 2020, at 6:30p.m. at the East 
Bay Township Hall, South Meeting Room at 1965 N. Three Mile Road, Traverse City, 
Michigan, 49696, phone (231) 947-8647. 

Appeal Request 3-20; Robert & Naomi Ogden, owners, on a parcel of land commonly known as 
2646 Chandler Road, Traverse City, property identification number(s) 28-03-650-016-00 in the 
Lakes Area, (LA) Zoning District. The request is for a variance to construct a 22' x 24' 
residential addition, requiring a variance from Section 505, Table Number 1, Yard Setbacks. 
Specifically; 1) a 4' variance from the side lot line, resulting in a 6' setback. The minimum side 
setback for a residential addition, in the LA District is 1 0'. 

Information regarding this request and the Township Zoning Ordinance are available for public 
viewing in the Office of Planning and Zoning, East Bay Township Hall, 1965 N. Three Mile 
Road, Traverse City, Michigan, 49696, during regular business hours. Written comments will be 
received until the evening of the meeting. 

If you are planning to attend this public hearing and/or the site review and are disabled requiring 
any special assistance, please notify the Township Clerk at (231) 947-8647 or call TDD (231) 
922-4766 as soon as possible. 

Dave Houseman, Chairman 
East Bay Twp. Zoning Board of Appeals 

Leslie Couturier, MiCZA 
Zoning Administrator 
231-947-8681 X3 
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EAST BAY CHARTER TOWNSHIP 
Office of Planning & Zoning 
1965 North Three Mile Rd. 
Traverse City, MI 49696 

Phone (231) 947-8647 Fax (231) 922-2094 

ZONING BOARD OF APPEALS APPLICATION 
FEES: RESIDENTIAL $50 paid: iYes Check# 2{)/p t.f 

COMMERICIAL $1000 paid: __ Yes Check# ___ _ 
SPECIAL MEETING ADD $1000 TO ABOVE FEE 

' 

FileNo . .:3-...l.O DateRec. r t3 t olU> HearingDate s-~~~ 
Above is for o{fice use only 

IMPORTANT PI,EASE READ THE Fffi,J,QWING: 

1. Appeal applications must be submitted in the name of the owner of the property, the 
owner may be represented by another person, such as, but not limited to; a builder, 
potential buyer. attorney, or architect. 

2. Applications must be signed by the owner. If represented by an authorized agent 
he/she must sign also. 

3. To process your application a survey, drawn by a professional surveyor (SEE 
REQUIREMENTS FOR MAKING APPLICATION), must be submitted to the Office of 
Planning and Zoning thirty (30) days prior to the scheduled Appeals Board meeting at 
which you wish to appear. The Appeals Board meets on the second Tuesday of each 
month. 

4. Each Meeting of the Appeals Board shall be limited to the hearing of four (4) 
applications. 

5. The owner is bound by the commitments, concessions and agreements made by their 
representative/authorized agent. 

~o{b~ L.. O(roeu 
Owner(s) Name: NAOMi J. C>&O e-~ Phone Number: (2h'() g 3;1.. ;Ll 3 L( 

Address: t,tt,34 \{ou.Nlo ((o.J...D> Bf;uE:\/ue , H l J.f4 o :.2.-J 

Authorized Agent's Name: --------------------

Address: _Phone Number: L___) _____ _ 

Property Identification Number (PIN): 28-03- &., 5 0- 0_[_ ~- 0 _Q_ 

Property Location (address if available) 2L,Lf& C.WAN D L8Q. {(f) J -li<Av'Et<..S G C 'Y. H 1 
Type of Request VA t<..l AI\J c...€. C>f' S tDE · 

..&(yariance 0 Special Land Use Denial 0 Temporary Use 0 Conditional Use 
0 Site Plan Review Denial 0 Non-conforming Use 0 Special Exception 
0 Interpretation 0 Other - specify ______________ _ ___ _ 
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Section of Ordinance Applicable (office use only) - ----------------

If this request is for an appeal from determination by the Zoning Administrator; date of denialjj ..1.Jj 2D Z-0 

Have any previous applications, regarding this property, been submitted to the Board of Appeals? 

~Yes D No If yes, please give file number and a description of the prior request A S cl 8 ~ 
F~o't ~A-ND L..ElL. I-A-k e oF J-ffp. 5 ;:::,- Wu.tw 5?.£$-l.l.L.:rtbO tu 1n1 A 

If. 6 V&l?t A-Met R. 6"""62.U..e$T- DEN tEl) 

Is the subject property D Unplatted D Platted- If Platted give name of Plat tl,,[ELJ~ D ~ H-C'~S 

Describe the request being made, with reasons that include; the peculiar or unusual conditions 
which are present. Depict the hardsbip(s) which will result ifthe variance is not approved. (Please 
attach separate sheets if necessruy): 

6 Otu< R. ~19. ue: s :r 1-/E'E.TS ALt.. ~>P f7...lt f;~tG &AIO rn 01\/ S -

C)u g A.126luesr At . .So HGeiS sPEC-IAL. &AJDrnoAJ -:1::1: ~. 

-ru~ f...O' ts ON A rt:>tAfoOAJArc.... w'-ku~ Ca.us£- s all/~ ec£./J G12-

oP J7..t-t::: P RoftJSe:o 4D{),·noAj ·77:> .8E:; ~ h Fie.tJH 714c:-A-OJAC.eVT 
Pt:<oPE:RTV J-,1r(e. - ttJu-to-J W& OUJIU .. 

SignatureofOwrief ~ i. ()~ 11.Ml'nu' ~~ Date_d__;__2__; ~0~0 

Signature of Authorized Agent Date __ / __ / __ 
~for office use only~ 

A copy of the site plan and other pertinent information was sent to the following agencies for review and 
comment: 

D Grand Traverse County Road Commission D Grand Traverse County Soil/Erosion Department 

D Grand Traverse County Metro Fire Department D Township Engineer 

D Others 
---------~·---------------~·-----------------

ACTION TAKEN: CJ Approved lJ Approved w/ conditions lJDenied 

Note: APPROVALS BY THE BOARD OF APPEALS ARE VOID UNELSS THE 
CONSTRUCTION AUTHORIZED BY SUCH A VARIANCE HAS RECEIVED A LAND USE 
PERMIT WITHIN ONE YEAR. 
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CERTIFICATE OF SURVEY 
- · A CERllAED COPY -· SHAll. BE RECORDED AT 1HE 
llUEOF RECORDING 1HE ~ANCE OF 1l1lE ·- 11£ 
PART Of (SEC. 1.(2). ACT 132 OF 1970 AS AMEHDED.) 

DESCRIPTION 

LOT 16, PLAT OF "CHANDLER LAKEADDmON TO PINEWOOD 
SHORBS", PART OF mE NORTHWEST* OF Tim SOU'IHEAST 114, 
SECTION 33, T27N-RlOW, PART OF GOVBRNMBNT LOT 2, SECTION 
33, T27N-RlOW AND PART OF GOVERNMBNTLOT3, SECTION 4, 
T26N-RIOW, BAST BAY TOWNSHIP, GRAND TRAVERSE COUNlY, 
MICinGAN. 

LOT 17 

' \ 
\ 

WATER WEll. 
® 

LOT 16 

WAlERUNE NOV. 4. 2019 LEGEND 

LOT 15 

e = SET 1/2" ROD & CAP 1!1 ® = FD. CONC. liON. 
Q "' FD. fARRIER IRON ® = SET CONe. MON. 
0 • FD. IRON R = RECORD 
A = SET NAR.. M '"' t.1EASURED 
A = FO. NAIL PR = PRORA'IED 

\ 
\ 

\ 
\ 

\ 

• .. SET PROPERlY l.J)IE STAI<ES 

J. DEAN It. FARRIER, A PROFESSIONAL SllllVBYOR INllm STATE 01' MICIUGAN, CElml'Y 
THATIHAVESURVEYEDANDMAPPEDTHBHBREONDESClUBJiDPAR.CELOFLAND,AND 
THB RELATIVE POSinONAL PRECISION IS WI11JIN O.lS FEEl' FOR EACH OF THB CORNERS 
SHOWN HEREIN AND THAT I HAVE FUU..Y COMPLIED WITHTHB SURVEY 
REQUlREMENTS OP Acr 13:1 OF 1970 AS AMENDED. 

9'Sfdtct LJPSI4109B DAlE //-/Z-(7 
COORDINAlE FILE 2.761&1XT DEAN R. FARRIER 
BEARING BASIS: YIQGGAH STAlE PLANE. CEN1RAL zm£ 2112). NAD83 2001 , GRID Naml, DISTANCES INn FEET, GRID GROUND 

0:\0ATA tmNE\Cclrlson Projects\1-2.!)19\30019 OGOEN\30019 OGDEN.dwg 11/11/2019 8:26:23 AM 
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[j ~; i! ~ L.l __ eo_ e_•_.JA_N!! __ ____.I L.l --PIItl5l..-IM_I_NA_R_~ _.....~1 .... 1 ____ _, 
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vvo 

28-03-233-020-00 

EAST BAY CHARTER TOWNSHIP 

KILLINGSWORTH PARK 
1965 N THREE MILE RD 

TRAVERSE CITY MI 49696 

28-03-650-014-00 

KOSS DAVID L TRUST 

KOSS DAVID L TTEE 
2664 CHANDLER RD 

TRAVERSE CITY MI 49696 

28-03-650-017-00 

NEWLAND SUSAN L 

2634 CHANDLER RD 
TRAVERSE CITY MI 49696 

65D-012-oo 
OCCUPANT 
2688 CHANDLER RD 
TRAVERSE CITY Ml49696 

. 650-020-00 
OCCUPANT 
2590 CHANDLER RD 
TRAVERSE CITY Ml 49696 

STAPlES® 

09 ~8/09 ~S® IU9AV :l9A'B 91Q!l'BdWO:l WW L9 X WW Sll'BWJOJ op ananbll~ 
09 ~8/09 ~S® IJ9AV 4l!M 91Qil'BdWO:l .. 8/S l X • ~ 9Z!S 19QBI 

- · . . . -. 

28-03-650-012-00 

KLEINRICHERT KENNETH P JR 

522 E FRONT ST 
TRAVERSE CITY MI 49686 

28-03-650-015-00 

OGDEN ROBERT L & NAOMI J & 

BEASLEY RONALD R & EMILY J 
6634 YOUNG RD 

BELLEVUE MI 49021 

28.:.03~650~018-00 

SMITH EDWARD B 

28-o3-65o-o13-oo 

BARNHART THEODORE K TRUST 

1632 SPOTSWOOD DR 
BLOOMFIELD HILLS MI 48302 

28-03-650-016-00 

OGDEN ROBERT & NAOMI 

66J4 YOUNG RD 
BELLEVUE MI 49021 

28-03-650-020-00 

CLEMENT LUCINDA W TRUST 

2618 CHANDLER RD 
TRAVERSE CITY MI 49696 

CLEMENT ROBERT B JR & LUCINDA W TTE 
17157 KIRKSHIRE AVE 

-650-013-oo 
OCCUPANT 
2676 CHANDLER RD 
TRAVERSE CITY M149696 

II 

FRANKLIN MI 48025 

. 650-015-oo 
OCCUPANT 
2656 CHANDLER RD 
TRAVERSE CITY Ml 49696 

label size 1" x 2 5/8" compatible with Avery ®5160/8160 
~tiquette do format 25 mm x 67 mm compatible avec Avery ®5160/8160 

... 

04A 
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T. C. RECORD-EAGLE, INC . 
120 WEST FRONT STREET 

TRAVERSE CITY MI 49684 
(231)946-2000 

Fax (231)946-8273 

ORDER CONFIRMATION 

Salesperson: DENISE LINGERFELT Printed at 03/09/20 16:55 by dling 

Acct #: 1394 

EAST BAY CHARTER TOWNSHIP 
1965 THREE MILE ROAD N 
TRAVERSE CITY MI 49696 

Contact: 

Ad #: 542110 

Start: 03/11/2020 
Times Ord: 1 
STDAD 3.00 X 3.77 
Total STDAD 11.31 
Class: 147 LEGALS 
Rate: LEGAL 
#Affidavits: 1 

Status: New WHOLD 

Stop: 03/11/2020 
Times Run: *** 

Words: 270 

Cost: 110.65 

Phone: 
Fax#: 
Email: 

(231)947-8647 
(231)922-2094 
scourtade®eastbaytwp.org 

Ad Descrpt: LEGAL NOTICE NOTICE TO TH 
Given by: EMAIL LESLIE COUTURIER 
P.O. #: 

P Created: dling 03/09/20 16:49 
Agency: 

PUB 
RE 
IN 

ZONE 
A 
AIN 

EDT TP START INS 
97 W Wed 03/11/20 
97 W Wed 03/11/20 

Last Changed: dling 03/09/20 16:55 

STOP SMTWTFS 
1 Wed 03/11/20 SMTWTFS 
1 Wed 03/11/20 SMTWTFS 

AUTHORIZATION 

Thank you for advertising in the Record-Eagle, our related publications and 
online properties. If you are advertising with the Record-Eagle classifieds, 
your ad will begin running on the start date noted above. 

Please be sure to check your ad on the first day it appears. Although 
we are happy to make corrections at any time, the Record-Eagle is only 
responsible for the first day's incorrect insertions. Also, we reserve the 
right to edit or reclassify your ad to better serve buyers and sellers. 

No refunds or rebates will be issued if you cancel your ad prior to the stop 
date. 

We appreciate your business. 

(CONTINUED ON NEXT PAGE) 
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T. C. RECORD-EAGLE, INC. 
120 WEST FRONT STREET 

TRAVERSE CITY MI 49684 
(231)946-2000 

Fax (231)946-8273 

ORDER CONFIRMATION (CONTINUED) 

Salesperson: DENISE LINGERFELT Printed at 03/09/20 16:55 by dling 

Acct #: 1394 

LE_GAL NOTICE 
NOTICE TO THE RESIDENTS OF EAST BAY CHARTER TOWNSHIP 

Notice is hereby given that the East Bay Charter Township Zoning Board of 
Appeals will be holding a public hearing regard ing a variance request for the 
construction of a residential addition. The public hearing is scheduled for 
Tuesday, March 24, 2020, at 6:30 p.m. at the East Bay Township Hall, South 
Meeting Room at 1965 N. Three Mile Road, Traverse City, Michigan, 49696, 
phone (231) 947-8647. 

Appeal Request 3-20; Robert & Naomi Ogden, owners, on a parcel of land 
commonly known as 2646 Chandler Road, Traverse City, property identification 
number(s) 28-03-650·016-00 in the Lakes Area, (LA) Zoning District. The 
request 1s for a variance to construct a 22' x 24' residential addition, requi ring a 
variance from Section 505, Table Number 1, Yard Setbacks. Specifically; 1) a 4' 
variance from the side lot line, resulting in a 6' setback. The minimum side 
setback for a residential addition, in the LA District is 1 0'. 

Information regarding this request and the Township Zoning Ordinance are 
available for public v1ewing in the Office of Planning and Zoning, East Bay 
Township Hall, 1965 N. Three Mile Road, Traverse City, Michigan, 49696, during 
regular business hours. Written comments will be received until the evening of 
the meeting. 

If you are planning to attend this public hearing and/or the site review and are 
disabled requiring any special assistance, please notify the Township Clerk at 
(231) 947 ·8647 or can TDD (231) 922·4766 as soon as possible. 

Dave Houseman, Chairman 
East Bay Twp. Zoning Board of Appeals 

March 11 , 2020-1T 

Leslie Couturier, MiCZA 
Zoning Administrator 
231 ·947-8681 X3 

542110 

Ad #: 542110 Status: New WHOLD WHOI 



 PLANNING & ZONING STAFF REPORT 
1965 N. Three Mile Rd. ~ Traverse City MI ~ 49696 

Phone: (231)947-8681  Fax: (231)922-2094  Web: eastbay@twp.org 
  

 

DATE:   February 13, 2020 

FILE NO.:  Appeal Request 3-20  

PARCEL NO.:  28-03-650-016-00 

REQUEST:  Dimensional Variance: 4’ Side Yard Variance Request (6’ Setback) 
 
APPLICANT:  Robert & Naomi Ogden 
   6634 Young Rd. 
   Bellevue, MI 49021 
 
ADDRESS:  2646 Chandler Road  
 
LEGAL:      
DESCRIPTION:  Lot 16 Chandler Lake Addition to Pinewood Shores 
 
OWNER(S):  Robert & Naomi Ogden  
 
AERIAL MAP:  
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Area:   16,117 Sq. Ft.  

Zoning &  Lakes Area (LA) Zoning District 
Existing 
Use(s): INTENT.  This district is intended to establish and maintain a low intensity 

residential and recreational environment predominantly for single family 
dwellings in accessible rural areas adjacent to the inland lakes of the 
Township. 

 
Property currently has a single-family home with decking and a detached 
garage. 
 

Setbacks: 
Front: 30 feet 
Side: 10’ 
Rear: 35’ 
Lake: 50’ 
 
Adjacent 
Zoning:   
North: LA: East Bay Township Killingsworth Park 
East: LA: Single Family Home, Susan Newland  
South: LA: Chandler Lake 
West: LA: Single Family Home, Robert & Naomi Ogden 
 
Site Images:     
 

 

 

 

 

 

 

 

 

 

 

 

   (single-family home, front view)  
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50’ Lake area 

Minimum Rear 
Yard Setback 

Minimum Side  
Yard Setback 

10’ 10’ 

Minimum Front 
Yard Setback 

Accessory Building 

30’ 

R/W 

GARAGE DECK 

Lot Line 

Building 
Envelope 

Impervious 
Surface 

D r i v 
e w 
a y 

LA  DISTRICT 

HOUSE 

L a k e Or S t r e a m 

Minimun Lot Width 150/200’ (e) 

Minimum lot Size 40,000 Sq. Ft. 

Relevant 
Sections of the 
Zoning 
Ordinance: SECTION 405   
 

DISTRICT REGULATIONS 

Minimum Lot Area: 40,000 sq. ft. Minimum Lot Width: 150 ft. 

Maximum Dwelling Units/Acre 1 Maximum Building Height 2½ stories, or 35’ 

Minimum Building Setbacks (a)  Maximum Lot Coverage N/A 

 Front 30 ft. Minimum Living Space Dimensions 24’ x 24’ 

 Side 10 ft. (each side) Minimum Floor Area 768 sq. ft. One family 

 Rear 35 ft. (b)  

(a) Where a lot adjoins or is intersected by a lake, stream, drainage way or other body of water, any structure located 
thereon shall be set back a minimum of 50 feet from said water, except on the Boardman River where the minimum 
setback shall be 150 feet on those portions of the river upstream from the Brown Bridge Dam and 100 feet on those 
portions of the river downstream from the Brown Bridge Dam and on Mitchell and Baker Creeks where the minimum 
setback shall be 100 feet. 

(b) The rear yard setback shall be 45 feet from elevation 581’ USGS datum properties located on Gd. Traverse Bay. 
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STAFF REVIEW 
 

The applicants desire to construct a 22’ x 24’ (528 SF) residential addition on their property and 
have submitted a dimensional variance request to be considered before the Zoning Board of 
Appeals (ZBA), The property is zoned LA: Lakes Area Zoning District and under Section 405 of the 
ordinance a side lot line setback is 10’. The applicant is requesting a 4’ side lot line variance, 
resulting in a 6’ setback from the south-easterly lot line. 
 
RECOMMENDATIONS: 
 
Approval of the request is in accord with the development pattern immediately surrounding the 
subject parcel, despite the need for the side lot line variance, is consistent with the intent of the 
district, will have no nuisance effect on adjacent land owners, and is not contrary to the health, 
safety, or welfare of the community, particularly that of the surrounding property owners. 
 
STANDARD FOR DETERMINATION: 
 
SECTION 1003 DUTIES, RULES, HEARING AND DECISIONS OF APPEALS, RIGHT TO AND GROUNDS 
OF APPEAL 
The Zoning Board of Appeals shall act upon all questions as they may arise in the administration of 
this Ordinance, including the interpretation of the zoning maps, and may fix rules and regulations 
to govern its procedures, sitting as such a Zoning Board of Appeals.  It shall also hear and decide 
appeals from and review any order, requirements, decision or determination made by the 
administrative official charged with enforcement of this Ordinance.  It shall also hear and decide 
all matters referred to it or upon which it is required to pass under this Ordinance.  The concurring 
vote of a majority of the members of the Zoning Board of Appeals shall be necessary to reverse any 
order, requirement, decision or determination of any administrative official, or to decide in favor 
of an applicant any matter upon which they are required to pass under this Ordinance.  Such appeal 
may be taken by any person aggrieved or by any officer, department, board or bureau of the 
Township, County, or State.  The grounds of every determination shall be stated. 
  
VARIANCES:  The Board shall have the power to authorize, upon an appeal, specific variances from 
such requirements as lot area and width regulations, building height regulations, yard and depth 
regulations, and off-street parking and loading space requirements provided it finds that all of the 
Basic Conditions and any one of the Specific Conditions set forth herein can be satisfied. 
 
a. Basic Conditions:  The Board shall find that a variance request meets all of the following 

conditions.   
1) The requested variance shall not be contrary to the public interest or to the 

intent and purpose of this Ordinance. 
 
SATISFIED: The applicants request for a 4’ variance is not contrary to public 
interest in that it will create no discernable negative impact on surrounding 
property owners. 
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2) The requested variance shall not permit the establishment within a district of 
any use which is not permitted by right within that zone district, or any use or 
dimensional variance for which a special land use permit is required. 

 
SATISFIED: The requested variance does not permit the establishment of a use 
within a district that is not permitted by right and a special land use is not 
required for a residential addition. 
  

3) The requested variance shall not cause a substantial adverse effect upon 
properties in the immediate vicinity or in the district in which the property of 
the applicant is located. 

 
SATISFIED: The applicant’s proposed dimensional variance to construct a 
residential addition is believed to have no discernable negative impact or 
adverse effects upon properties on surrounding property owners and is by and 
large consistent with the intent of the zoning ordinance and consistent with 
surrounding land use.  
 

4) The conditions or situations which necessitate the requested variance is not so 
general or of such recurrent nature as to make the formulation of a general 
regulation for such conditions reasonably practical. 

 
SATISFIED:  The variance necessary to build the residential addition is not so 
general to cause an amendment in the ordinance to change setback 
requirements in the zoning district.  
 

5) The requested variance shall relate only to property that is under control of the 
applicant. 

 
SATISFIED: The specific variance request relates only to the property under 
control by applicant/owner. 

6) The requested variance shall not be necessitated by any self-created condition 
or action taken by the applicant or property owner.  

 
SATISFIED: The requested variance was not a self-created condition or action 
taken by the applicant or property owner. 
 

7) There is no reasonable alternative location on the parcel for the proposed 
improvements for which a variance is sought where such alternative location 
would eliminate the need for the requested variance or reduce the extent of the 
condition(s) necessitating the variance. 

 
SATISFIED: There is no reasonable alternative location for the proposed 
addition, an allowance of this location will allow them to replace an unsafe 
interior spiral staircase with a safer staircase. 
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b. Special Conditions:  When all the foregoing basic conditions can be satisfied, a variance may 
be granted when any one of the following special conditions can be clearly demonstrated: 
 

1) Where there are practical difficulties which prevent full compliance with the 

requirements of this Ordinance.  Such practical difficulties shall be evaluated in 

terms of the use of a particular parcel of land.  Neither the fact that the appellant 

could: (a) incur additional costs to achieve full compliance, or (b) receive 

additional income with less than full compliance shall be determined a practical 

difficulty for the purposes of this paragraph 
 
Not evaluated. 

 
2) Where there are exceptional or extraordinary circumstances or physical 

conditions such as narrowness, shallowness, shape, or topography of the 
property involved, or to the intended use of the property that do not generally 
apply to other property or uses in the same zoning district.  

 
  SATISFIED: the dimensional variance requested is necessary due to the 

narrowness of the lot. 
 

3) Where such variation is necessary for the preservation of a substantial property 

right possessed by other properties in the same zoning district. 

 
Not Evaluated 

 
CONCLUSION: 

It is respectfully recommended that the Zoning Board of Appeals grant the 
dimensional variance request as submitted by the applicants to allow 
construction of the 22’ x 24’ residential addition on the property located at 
2646 Chandler Rd., Traverse City MI 49696 as proposed. 

 
SUGGESTED MOTION FOR CONSIDERATION: 
 
Motion to adopt the findings of the Zoning Administrator and grant the dimensional 
variance requested to erect the 22’ x 24’ residential addition with a 4’ variance resulting 
in a 6’ setback from the south-easterly side lot line. Subject to the following condition(s): 
 

1.  That the applicant begins the process by obtaining a Soil Erosion Permit from 
Grand Traverse County, followed by the Township Land Use Permit and finally 
a building permit from Grand Traverse County.   

 
 
 

Signature of ZBA Chairman: _______________________________________________ 
   David Houseman 
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NOTICE TO THE RESIDENTS OF EAST BAY CHARTER TOWNSHIP 

Notice is hereby given that the East Bay Charter Township Zoning Board of Appeals will be 
holding a, public hearing regarding an after the fact variance request for an inground pool that 
was constructed without a land use permit and placed too close to the rear lot line. The public 
hearing is scheduled for Tuesday, March 24, 2020, at 5:45p.m. at the subject site located at 3433 
Autumn Leaf Drive, and then after recessing temporarily, will continue at 6:30p.m. in the East 
Bay Township Hall, South Meeting Room at 1965 N. Three Mile Road, Traverse City, 
Michigan, 49696, phone (231) 947-8647. 

Appeal Request 4-20; Grady and Bridget Jordan, owners, on a parcel of land commonly known 
as Autumn Leaf Drive, Traverse City, property identification number(s) 28-03-507-036-00 in the 
Low Density Residential (LDR) Zoning District. The request is for a variance to allow an 
inground pool, constructed without permits and placed to close to the rear lot line to remain. 
Requiring a variance from Section 505, Table Number 1, Yard Setbacks. Specifically, a 10' 
variance from the rear lot line, resulting in a 10' setback. The minimum rear yard setback for an 
inground pool, in the LDR District is 20'. 

Information regarding this request and the Township Zoning Ordinance are available for public 
viewing in the Office of Planning and Zoning, East Bay Township Hall, 1965 N. Three Mile 
Road, Traverse City, Michigan, 49696, during regular business hours. Written comments will be 
received until the evening of the meeting. 

If you are planning to attend this public hearing and/or the site review and are disabled requiring 
any special assistance, please notify the Township Clerk at (231) 947-8647 or call TDD (231) 
922-4766 as soon as possible. 

Dave Houseman, Chairman 
East Bay Twp. Zoning Board of Appeals 

Leslie Couturier, MiCZA 
Zoning Administrator 
231-947-8681 X3 
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EAST BAY CHARTER TOWNSHIP 
Office of Planning & Zoning 
1965 North Three Mile Rd. 
Traverse City, MI 49696 

Phone (231) 94 7-864 7 Fax (231) 922-2094 

ZONING BOARD OF APPEALS APPLICATION 
FEES: RESIDENTIAL $50 paid: pl..._ Yes Check# :?2--\:3, \ 

COMMERICIAL $1000 paid: __ Yes Check#:-----
SPECIAL MEETING ADD $1000 TO ABOVE FEE 

File No. 4-). 0 Date Rec. ___L{_/ .:J./ I I 9 Hearing Date _2_1 ~ 4 I ~ oa 0 
Above is {Or office use onlv 

IMPORTANT PLEASE READ THE FOLLOWING: 

1 . Appeal applications must be submitted in the name of the owner of the property, the 
owner may be represented by another person, such as, but not limited to; a builder, 
potential buyer, attorney, or architect. 

2. Applications must be signed by the owner. If represented by an authorized agent 
he/she must sign also. 

3. To process your application a survey, drawn by a professional surveyor (SEE 

REQUIREMENTS FOR MAKING APPLICATION), must be submitted to the Office of 
Planning and Zoning thirty (30) days prior to the scheduled Appeals Board meeting at 
which you wish to appear. The Appeals Board meets on the second Tuesday of each 
month. 

4. Each Meeting of the Appeals Board shall be limited to the hearing of four (4) 
applications. 

5. The owner is bound by the commitments, concessions and agreements made by their 
representative/ authorized agent. 

Owner(s) Name:£4rzm"'T Ji3rc.t~'!. Jot2..oN>Phone Number: ('2~1) "'\"2,8 -~ l2~ 

Address: '3 '=\ ~:!? A.-UJ u t-.A l) L.f:~ "'Dt2... l--r \2.eV~ e .l~~ I N\\ 

Authorized Agent's Name:U~U4 LA-':, L• "A-A-USE E"lO bAAr~SFl lil.JO k4 v o u~ · 
Co~\..-(Ql"'\.S \ 

Address:B~c e.onooc,e\Ji etJ s u 11~ :Zo__LPhone Number: ('l"">l) z \. B - Si:5'=:.o 
I 

~~\!. ~-t"(,MI ~ "')\t;.C0? 
Property Identification Number (PIN): 28-03-_S_o l_-_Q_'?2.._(o -_Q__Q__ 

Property Location (address if available) ~~~?:. t:¥.>1 \)U5--L.) LEA.E ca., 
Type of Request \?.eL. \ e t=- r\2.0~ 5C"J It!.~~ -1'2..c:'"J:\a. 

~ariance D Special Land Use Denial D Temporary Use D Conditional Use 
D Site Plan Review Denial D Non-conforming UseD Special Exception 
D Interpretation D Other- specify ____ _____ __________ _ 
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Section of Ordinance Applicable (office use only) - - - --- ------ - - ---- - -

If this request is for an appeal from determination by the Zoning Administrator; date of denial ~-~-

Have any previous applications, regarding this property, been submitted to the Board of Appeals? 

D Yes ~ o If yes, please give file number _ _ ___,, and a description of the prior request ___ _ 

Is the subject property D Unplatted Wlatted-IfPlatted give name ofPlat bl~~\QA"'i \J...JOOO~ 

Describe the request being made, with reasons that include; the peculiar or unusual conditions 
which are present. Depict the hardship(s) which will result if the variance is not approved. (Please 
attach separate sheets if necessary): 

Cp&..}sjfZ,UC,.'j co 1..\ ( "'Z.OO<Q) bf:- JA<..) AT7@C.&.-\ED D!SL\C.. 1 t U :C.ttlouu..o 

PooL.. P-Ll 0 e o u I p Wl.le!':r ' .., .:::.~csr::::> 

A copy of the site plan and other pertinent information was sent to the following agencies for review and 
comment: 

D Grand Traverse County Road Commission D Grand Traverse County Soil/Erosion Department 

D Grand Traverse County Metro Fire Department D Township Engineer 

D Others ------ ------ --

ACTION TAKEN: 0 Approved 0 Approved w/ conditions 0Denied 

Note: APPROVALS BY THE BOARD OF APPEALS ARE VOID UNELSS THE 
CONSTRUCTION AUTHORIZED BY SUCH A VARIANCE HAS RECEIVED A LAND USE 
PERMIT WITHIN ONE YEAR. 
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P:\lond Projects\2019\19260 - Jordon\dwg\Survey\19260.dwg (8x14 Sketch) - Dec 18, 2019 4:36pm - Brent 
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Mansfield 
--------~oa~-------

Land Use Consultants 

November 19, 2019 

Charter Township of East Bay 

1965 N. Three Mile Road 

Traverse City, Mi. 49696 

Attn: Leslie Couturier, Zoning Administrator 

Re: Variance Appeal 

Grady Jordan 

3433 Autumn Leaf Dr. 

Traverse City, Ml 49686 

Dear Leslie, 

Per our conversations, I represent Grady Jordan in his appeal pursuant to a notice of violation of 

the East Bay Township Zoning Ordinance. It is my understanding that my Client has been noticed that he 

is in violation pursuant to the claim that an in-ground pool and other associated appurtenances he built 

are within the rear yard setback, as defined in the Zoning Ordinance. To this issue I have discussed the 

topic with the Owner. He stated that this pool was: 

Shown in concept on the original Site Plan he utilized when permitting and building the Home in 

2004-2005. 

Approved from the Architectural Control Committee of the subdivision. 

He built the pool himself in 2006. 

He has been taxed on the improvement since 2018. 

He was notified of the above issue in 2018. 

Because ofthe amount of time from when the improvement was installed, to when the notice was 

issued, my Client questioned the reasonableness of now having to come before the Township. In such 

he discussed the issue with Counsel and myself. Counsel provided him with a copy of recent court case 

(attached) whereby there was a non-conforming- nuisance use brought to the attention of a zoned 

jurisdiction. The use had been ongoing for over a decade. The Township said that did not matter and 

told the defendant that the use would have to cease. The case went to court where is was established 

that the municipality had reasonable time, processes and access to the property where the use should 

have been discovered far earlier. In such it was determined that if a use was ongoing in any municipality 

for a period of over 6 years, a statute of limitations exist, and the use, as it existed prior to the notice, 

was then not subject to the municipalities Zoning Regulations. The case (attached) in in appeal, but thus 

far the Statute Of Limitations element of the case has been upheld. 

In the case of Mr. Jordan being discussed herein, there a structure(s) that was installed some 

twelve years before the notice of non-conformity was issued. It is my Client's contention that the 

830 Cottageview Drive -Suite 201 p 231.946.9310 
P.O. Box 4015 Traverse City, MI 49685 f 231.946.8926 
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1 

- _M_a_n~_fi_el_d 
Land Use Consultants 

Township, being required to review all properties in its jurisdiction every two to three years, having 

never denied access to any agent of the Township, should have observed the improvement(s) far earlier 

and advised the other related departments and Owner accordingly of any violation. It appears this did 

not occur. One then must argue that the above stated court ruling applies similarly here, that a statute 

of limitations exist. Zoning Departments oversee, the development of structural improvements as well 

as land uses. The Zoning Department cannot be expected and is not required to inspect every property 

in the Township for new improvements. However, the Assessor is required to. 

The Owner hereby petitions that the pool and other immediate appurtenances were built more 

than six years ago, beyond the statute of limitations. We ask the Township to review its' position in 

relationship to the case with counsel, and I would then be willing to meet at your convenience. I have 

filled out the Application for a variance to provide background/contract information and well as a fee so 

President 

Mansfield Land Use Consultants. 

830 Cottageview Drive -Suite 201 
P.O. Box 4015 Traverse City, MI 49685 

p 231.946.9310 
f 231.946.8926 
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Township of Fraser v. Haney,··· N.W.2d •••• (2018) 

2018 WL 7149994 
Only the W estlaw citation is currently available. 

Court of Appeals of Michigan. 

TOWNSHIP OF FRASER, Plaintiff-Appellee, 

Synopsis 

v. 
Harvey HANEY and Ruth Ann 

Haney, Defendants-Appellants. 

No. 337842 

I 
December 20, 2018 

I 
Approved for Publication 

January 17, 2019, 9:00a.m. 

Background: Town brought an action against property 
owners for abatement of a public nuisance allegedly 
caused by the stench and flies coming from owners' 
operation of a piggery in violation of town zoning laws 
and sought injunctive relief restraining owners from 
continuing to raise pigs or other animals in violation of 
zoning ordinance. The Bay Circuit Court, No. 16-003272-

CH, denied owners' motion for summary disposition on 
limitations grounds. Owners appealed. 

Holdings: The Court of Appeals held that: 

[1] town's failure to object to owners' untimely assertion 
of statute of limitations defense implied its consent to 
adjudicate the issue; 

[2] six-year limitations period applied to town's action for 
abatement of a public nuisance; 

[3] action for abatement of a public nuisance accrued when 
owners first began to keep pigs on the property; 

[ 4] action for abatement of a public nuisance was not tolled 
because town was unaware that owners were keeping pigs; 
and 

(5] action for abatement of a public nuisance was in 
personam, and not in rem. 

Reversed and remanded. 

West Headnotes (22) 

[1) 

[2) 

Appeal and Error 
~ Statutory or legislative law 

Appeal and Error 
~ Time for proceedings; limitations and 

laches 

Appeal and Error 
i- De novo review 

30 Appeal and Error 

30XVI Review 
30XVI(D) Scope and Extent of Review 
30XVI(D)2 Particular Subjects of Review in 
General 
30k3169 Construction, Interpretation, or 
Application of Law 
30k3173 Statutory or legislative law 
30 Appeal and Error 

30XVI Review 
30XVI(D) Scope and Extent of Review 
30XVI(D)3 Procedural Matters in General 
30k3234 Time for proceedings;limitations and 

laches 
30 Appeal and Error 
30XVI Review 
30XVI(D) Scope and Extent of Review 
30XVI(D)13 Summary Judgment 
30k3554 De novo review 

An appellate court reviews motions for 
summary disposition, the applicability of a 
statute of limitations to a cause of action, and 
questions of statutory interpretation, de novo. 
Mich. Ct. R. 2.116(C)(7). 

Cases that cite this headnote 

Pretrial Procedure 
t= Evidence 

307 A Pretrial Procedure 
307 Alii Dismissal 
307 AIII(B) Involuntary Dismissal 
307 AIII(B)6 Proceedings and Effect 
307 Ak682 Evidence 
307 Ak682.1 In general 

Unlike a motion for summary disposition 
alleging there is no genuine issue of material 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1 
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Township of Fraser v. Haney,·- N.W.2d •••• (2018) 

(3) 

(4) 

[5) 

fact, a movant seeking summary disposition 
on grounds that a claim is barred by statute 
oflimitations is not required to file supportive 
material, and the opposing party need not 
reply with supportive material, however, if 
substance of supportive material is provided, 
it must be admissible in evidence. Mich. Ct. R. 
2.116(C)(7), 2.116(C)(l0). 

Cases that cite this headnote 

Judgment 

· Particular defenses 

228 Judgment 
228V On Motion or Summary Proceeding 
228k182 Motion or Other Application 
228k185.3 Evidence and Affidavits in 
Particular Cases 
228k185.3(2) Particular defenses 

When reviewing motions for summary 
disposition on limitations grounds, a 
court must accept all well-pleaded factual 
allegations as true and construe them in 
favor of the plaintiff, unless other evidence 
contradicts them. Mich. Ct. R. 2.116(C)(7). 

Cases that cite this headnote 

Judgment 

~ Particular defenses 

228 Judgment 
228V On Motion or Summary Proceeding 
228k182 Motion or Other Application 
228kl85.3 Evidence and Affidavits in 
Particular Cases 
228k185.3(2) Particular defenses 

Upon motion for summary disposition on 
grounds that a claim is barred by the statute 
of limitations, if any affidavits, depositions, 
admissions, or other documentary evidence 
are submitted, the court must consider them 
to determine whether there is a genuine issue 
of material fact. Mich. Ct. R. 2.116(C)(7). 

Cases that cite this headnote 

Judgment 

.,_ Particular defenses 

228 Judgment 

(6) 

(7) 

(8) 

228V On Motion or Summary Proceeding 
228kl82 Motion or Other Application 
228kl85.3 Evidence and Affidavits in 

Particular Cases 
228kl85.3(2) Particular defenses 

Upon motion for summary disposition on 
grounds that a claim is barred by the statute 
of limitations, if no facts are in dispute, and 
if reasonable minds could not differ regarding 
the legal effect of those facts, the question 
whether the claim is barred is an issue of law 
for the court; however, if a question of fact 
exists to the extent that factual development 
could provide a basis for recovery, dismissal is 
inappropriate. Mich. Ct. R. 2.116(C)(7). 

Cases that cite this headnote 

Judgment 

~ Particular defenses 

228 Judgment 
228V On Motion or Summary Proceeding 
228kl82 Motion or Other Application 
228kl85.3 Evidence and Affidavits in 
Particular Cases 
228kl85.3(2) Particular defenses 

Upon motion for summary disposition 
alleging a claim is barred on limitations 
grounds, only factual allegations, not legal 
conclusions, are taken as true. Mich. Ct. R. 
2.116{C)(7). 

Cases that cite this headnote 

Limitation of Actions 

i- Nature of statutory limitation 

241 Limitation of Actions 
2411 Statutes of Limitation 
24li(A) Nature, Validity, and Construction in 

General 
24lkl Nature of statutory limitation 

The running of the statute of limitations is an 
affirmative defense. 

Cases that cite this headnote 

Limitation of Actions 

~ Waiver or estoppel by failure to plead 

241 Limitation of Actions 

WESTt.AW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2 
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0 Neutral 
As of: December 3, 2019 2:59PM Z 

Twp. of Fraser v. Haney 

Supreme Court of Michigan 

September 27, 2019, Decided 

SC: 159181 

Reporter 
933 N.W.2d 42 *; 2019 Mich. LEXIS 1718 ** 

TOWNSHIP OF FRASER, Plaintiff-Appellant, v 
HARVEY HANEY and RUTH ANN HANEY, 
Defendants-Appellees. 

Subsequent History: Motion granted by Twp. 
of Fraser v. Hanev. 2019 Mich. App. LEXIS 
7453 (Mich. Ct. App., Nov. 25. 2019) 

Prior History: r*1] GOA: 337842. Bay CC: 
16-003272-CH I 

Twp. of Fraser v. Haney, 327 Mich. App. 1, 
932 N.W.2d 239, 2019 Mich. App. LEXIS 102 
(Dec. 20, 2018) 

Core Terms 

published opinion 

Judges: Bridget M. McCormack, Chief 
Justice. David F. Viviano, Chief Justice Pro 
Tern. Stephen J. Markman, Brian K. Zahra, 
Richard H. Bernstein, Elizabeth T. Clement, 
Megan K. Cavanagh, Justices. 

Opinion 

[*42] Order 

On order of the Court, the application for leave 
to appeal the January 17, 2019 [*43] 
judgment of the Court of Appeals is considered 
and, pursuant to MCR 7.305(H)(1), in lieu of 
granting leave to appeal, we VACATE the 

judgment of the Court of Appeals, and we 
REMAND this case to the Court of Appeals to 
address whether the published opinion in this 
case is consistent with the published opinion in 
Baker v Marshall, 323 Mich App 590: 919 
N. W.2d 407 (2018). 

We do not retain jurisdiction. 

End of Document 

PETER WENDLING 
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0 Neutral 
As of: February 15, 2019 4:05PM Z 

Twp.ofFraser~Hanev 

Court of Appeals of Michigan 

December 20, 2018, Decided 

No.337842 

Reporter 
2019 Mich. App. LEXIS 102 *; 2019 WL 254523 

TOWNSHIP OF FRASER, Plaintiff-Appellee, v 
HARVEY HANEY and RUTH ANN HANEY, 
Defendants-Appellants. 

Subsequent History: r11 The Publication 
Status of this Document has been Changed by 
the Court from Unpublished · to Published 
January 17, 2019. 

Prior History: Bay Circuit Court. LC No. 16-
003272-CH. 

Twp. of Fraser v. Hanev. 2018 Mich. App. 
LEX IS 3754 (Mich. Ct. App .. Dec. 20, 2018) 

Core Terms 

statute of limitations, amend, trial court, 
defendants', limitations period, statute of 
limitations defense, affirmative defense, 
responsive pleading, public nuisance, hogs, 
doctrine doctrine doctrine, abatement, subject 
property, amendment amendment 
amendment, pleadings, summary disposition, 
plaintiffs claim, violations, 40ning ordinance, 
applicability, ordinance, private nuisance, 
action in rem, injunctive, six-year, argues, 
merits, wrongs, zoned, cervidae 

Case Summary 

Overview 

HOLDINGS: [1]-ln a township's suit for 

injunctive relief to abate a public nuisance that 
stemmed from a piggery kept on the subject 
property in violation of a local ordinance, 
because the trial court tried the merits of the 
property owners' statute of limitations defense 
with the township's implied consent, the issue 
.could be treated as if. it had .been raised in the 
owners' pleadings, and the owners should be 
allowed to move to amend their responsive 
pleading to include the statute of limitations in 
their affirmative defenses; [2]-The applicable 
period of limitations was six years under MCL 
600.5813, and the wrong alleged for purposes 
of accrual occurred when the owners first 
began to keep hogs on the subject propertyci 
[3]-The suit was time-barred because the 
owners presented undisputed evidence they 
had kept hogs on the property since 2006, but 
the township did not file suit until 2016. 

Outcome 
Decision reversed and case remanded. 

LexisNexis® Headnotes 

Civil Procedure >Appeals > Standards of 
Review > De Novo Review 

Governments > Legislation > Interpretation 

Civil Procedure > Appeals > Summary 
Judgment Review> Standards of Review 

PETER WENDLING 
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Page 2 of 11 
2019 Mich. App. LEXIS 102, *1 

Governments > Legislation > Statute of 
Limitations > Judicial Review 

HN1[&] Standards of Review, De Novo 
Review 

An appellate court reviews motions for 
summary disposition under MCR 2.116(C)(7), 
the applicability of a statute of limitations to a 
cause of action, and questions of statutory 
interpretation, de novo. 

Civil Procedure > Judgments > Summary 
Judgment > Entitlement as Matter of Law 

Civil Procedure> Appeals> Summary 
Judgment Review> Standards of Review. 

Civil Procedure > ... > Defenses, 
Demurrers & Objections > Affirmative 
Defenses > Statute of Limitations 

Civil Procedure> Judgments > Summary 
Judgment > Evidentiary Considerations 

Civil Procedure > Judgments > Summary 
Judgment> Swpporting Materials 

HN2[A] Summary Judgment, Entitlement 
as Matter of Law 

A motion for summary disposition under MCR 
2. 116(C)(7) may be raised on the ground that 
a claim is barred by the statute of limitations. 
In support of a motion under subrule (C)(?}, a 
party may provide affidavits, pleadings, 
depositions, admissions, and other 
documentary evidence. MCR 2.116(G)(5). 
Unlike a motion brought under sub rule (C)(1 0), 
a movant under MCR 2. 116[C)(7) is not 
required to file supportive material, and the 
opposing party need not reply with supportive 
material. However, the substance of this 
material, if provided, must be admissible in 
evidence. When reviewing motions under 
subrule (C)(?), an appellate court must accept 

all well-pleaded factual allegations as true and 
construe them in favor of the plaintiff, unless 
other evidence contradicts them. If any 
affidavits, depositions, admissions, or other 
documentary evidence are submitted, the 
court must consider them to determine 
whether there is a genuine issue of material 
fact. If no facts are in dispute, and if 
reasonable minds could not differ regarding 
the legal effect of those facts, the question 
whether the claim is barred is an issue of law 
for the court. However, if a question of fact 
exists to the extent that factual development 
could provide a basis for recovery, dismissal is 
inappropriate. Only factual allegations, not 
legal conclusions, are taken as true undeJ 
MCR 2.116(C)(7). . 

Civil 
Procedure > ... > Responses > Defenses, 
Demurrers & Objections > Affirmative 
Defenses 

Civil Procedure > ... > Defenses, 
Demurrers & Objections > Affirmative 
Defenses > Statute of Limitations 

Civil 

·er 
~::: 

Procedure> ... >Pleadings> Amendment 
of Pleadings > Conforming Pleadings to 
Evidence 

HN3[&] Defenses, Demurrers & Objections, 
Affirmative Defenses 

The running of the statute of limitations is an 
affirmative defense. Affirmative defenses must 
be stated in a party's responsive pleading, 
either as originally filed or as amended 'lli 
accordance with MCR 2. 118. MCR 
2.111(F)(3). Pursuant to MCR 2.118(C)(1) , 
when issues not raised by the pleadings are 
tried by express or implied consent of the 
parties, they are treated as if they had been 
raised by the pleadings. In that case, 

PETER WENDLING 



Page 32 of 73

Page 3 of 11 
2019 Mich. App. LEXIS 102, *1 

amendment of the pleadings to conform to the 
evidence and to raise those issues may be 
made on motion of a party at any time, even 
after judgment. In order for an issue to be 
"tried" for purposes of MCR 2.118(0 )(1 ), it 
must be analyzed on its merits by the trial 
court. 

Civil 
Procedure> ... > Pleadings >Amendment 
of Pleadings > Leave of Court 

Civil Procedure > Pleading & 
Practice > Pleadings > Rule Application & 
Interpretation 

Civil Procedure > Pleading & 
Practice> Motion Practice> Time 

Aside from futility, other reasons to disallow 
leave to amend include undue delay, bad faith , 
or dilatory motive on the movant's part, 
repeated failure to cure deficiencies by 
amendments previously allowed, and undue 
prejudice to the opposing party by virtue of 
allowance of the amendment. Delay, alone: 
does not warrant denial of a motion to amend. 
However, a motion may be properly denied if 
the delay was in bad faith or if the opposing 
party suffered actual prejudice as a result. 
Prejudice to a defendant that will justify denial 
of leave to amend is the prejudice that arises 
when the amendment would prevent the 
defendant from having a fair trial; the prejudice 
must stem from the fact that the new 
allegations are offered late and not from the 
fact that they might cause the defendant \O 
lose on the merits. The mere fact that an 

Limitations amendment might cause a party to lose on the 

HN4[;!.] Amendment of Pleadings, Leave of merits is not sufficient to establish prejudice. 

Court 

MCR 2. 118(C)C1 ) is liberal and permissive. 
The only requirement is that the party seeking 
amendment move to have the court amend the 
pleadings. The text of MCR 2.118(C)(1) 
expressly allows for motions to amend the 
pleadings to be made by a party at any time, 
even after judgment. 

Civil 
Procedure > ... > Pleadings > Amendment 
of Pleadings > Leave of Court 

Civil Procedure > Judgments > Summary 
Judgment 

HN5[&J Amendment of Pleadings, Leave of 
Court 

Leave to amend pleadings should be freely 
granted to a nonprevailing party at summary 
disposition, unless ·amendment would be futile 
or otherwise unjustified. MCR 2. 118(A )(2). 

Governments > Legislation > Statute of 
Limitations > Governmental Entities 

Real Property 
Law > ... > Nuisance > Types of 
Nuisances > Public Nuisances 

Real Property 
Law > ... > Nuisance > Defenses > Statute 
of Limitations 

Governments> Legislation> Statute of 
Limitations > Tolling 

HN6[~] Statute of Limitations, 
Governmental Entities 

An abatement of a public nuisance claim filed 
by a governmental entity seeking injunctiv!3 
relief is subject to the six-year general period 
of limitations under MCL 600.5813. Under 
MCL 600.5827, the period of limitations runs 
from the time the claim accrues. Because 
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there is no statutory prov1s1on holding 
otherwise, this claim accrues at the time the 
wrong upon which the claim is based was 
done regardless of the time when damage 
results. The common-law discovery rule is not 
available as a means of tolling the accrual 
period prescribed by MCL 600.5827. 

Governments > Legislation > Statute of 
Limitations > Extensions & Revivals 

Real Property 
Law > .. . > Nuisance > Types of 
Nuisances > Public Nuisances 

Real Property 
Law> ... >Nuisance> Defenses> Statute 
of Limitations 

HN7[A] Statute of Limitations, Extensions 
& Revivals 

actions or proceedings in rem are directed 
against the thing or property itself, the object of 
which is to subject it directly to the power of 
the State, to establish the status or condition 
thereof, or determine its disposition, and 
procure a judgment which shall be binding and 
conclusive against the world. The 
distinguishing characteristics of an action in 
rem is its local rather than transitory natur&; 
and its power to adjudicate the rights of all 
persons in the thing. No Michigan court has 
ever held that a claim seeking an abatement of 
a public nuisance constitutes an action in rem. 

Governments > Legislation > Statute of 
Limitations > Governmental Entities 

HN9[;f:.] Statute of Limitations, 
Governmental Entities 

The doctrine of quod nullum tempus occurrit 
regi stands for the notion that the sovereign is 

The Michigan Court of Appeals has completely exempt from the operation of statutes of 
and retroactively abrogated the continuing limitation absent statutory authority stating 
wrongs doctrine in Michigan, including in otherwise. 
nuisance cases. 

Civil Procedure> ... > Jurisdiction> In Rem 
& Personal Jurisdiction > In Personam 
Actions 

Real Property 
Law > ... > Nuisance > Types of 
Nuisances> Public Nuisances 

Civil Procedure > ... > Jurisdiction > In Rem 
& Personal Jurisdiction > In Rem Actions 

HN8[&] In Rem & Personal Jurisdiction, In 
Personam Actions 

Actions in personam differ from actions in rem 
in that actions or proceedings in personam are 
directed against a specific person, and seek 
the recovery of a personal judgment, while 

Business & Corporate 
Compliance > ... > Real Property 
Law> Zoning > Nonconforming Uses 

Governments > Legislation > Statute of 
Limitations > Governmental Entities 

Governments > Legislation > Statute of 
Limitations > Time Limitations 

HN10[it.] Zoning, Nonconforming Uses 

The legislation of statutes of limitation 
represents a public policy about the privilege 
to litigate. These statutes exist as a matter of 
necessity, pragmatism, and convenienc~. 

They are by definition arbitrary, and their 
operation does not discriminate between the 
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just and the unjust claim, or the voidable and 
unavoidable delay. Additionally, there is no 
provision in MCL 125.3208 that time-bars 
claims against any defendant. Any implication 
that the six-year period of limitation under MCL 
600.5813 conflicts with a limitation period 
prescribed by MCL 125.3208 is therefore 
meritless. 

Judges: Before: SWARTZLE, P.J., and 
SAWYER and RONAYNE KRAUSE, JJ. 

Opinion 

PERCURlAM. 

Plaintiff filed this suit seeking injunctive relief to 
abate a public nuisance. Plaintiff claimed that 
defendants' piggery violated the zoning 
ordinance applicable to their property (the land 
was zoned as "commercial" and not 
"agricultural"). Defendants filed a motion for 
summary disposition under MCR 2.116(C)(7) 
(claim barred by statute of limitations). The trial 
court denied defendants' motion, holding that 
this was an action in rem and that the statute 
of limitations therefore did not apply. 
Defendants appeal by leave granted.1 We 
reverse the decision of the trial court and 
remand the case in order to allow defendants 
to amend their responsive pleading to include 
the statute of limitations as an affirmative 
defense. 

I. FACTS 

On May 3, 2016, plaintiff filed this action 
against defendants, alleging that defendants 
were raising approximately 20 domestic hogs 
on their property in violation of plaintiff's zoning 
laws and that they were creating a 
nuisance r21 due to the stench and flies 
drawn by deer2 and hog waste. Defendant 

1 See Township of Fraser v Hanev, unpublished order of the 
Court of Appeals, Docket No. 337842 (September 18, 2017). 

Harvey Haney testified that privately owned 
deer or elk were no longer on the subject 
property, but admitted that he began raising 
hogs on the property in 2006. Plaintiff offered 
no evidence that defendants continued to bring 
new hogs onto the property after 2006 or that 
defendants had actually began to raise hogs 
on the property after 2006. Plaintiff sought an 
injunction precluding defendants from 
continuing to raise hogs (or other animals that 
would violate plaintiff's zoning ordinance) on 
the subject property. 

Defendants filed a motion for summary 
disposition, arguing that plaintiff's claim waQ 
time-barred by the six-year general period of 
limitations under MCL 600.5813. The trial court 
denied defendants' motion, reasoning that the · 
statute of limitations did not apply against 
plaintiff because the case constituted an action 
in rem. 

II. STANDARD OF REVIEW 

HN1r:il This Court reviews motions for 
summary disposition under MCR 2. 116(C)(7), 
the applicability of a statute of limitations to'i~ 

cause of action, and questions of statutory 
interpretation, de novo. Trentadue v Buckler 
Automatic Lawn ·s prinkler Co, 479 Mich 378, 
386; 738 NW2d 664 (2007). 

Ill. ANALYSIS 

2 Defendant Harvey was previously sued by the Michigan 
Department of Natural Resources (DNR) in 2015 under the 
Privately Owned CeiVidae Producers Marl<etinq Act (POC 
Act). MCL 287.951 et seq., when it was discovered that ·~ 

improperly registered his private cervidae (deer) facility--! 
which was apparently located at the same address as the hog 
raising operation at issue in the instant case-by incorrectly 
identifying the zoning of the property as "agricultural" instead 
of "commercial." Defendant failed to seek a variance and his 
registration was ultimately revoked. The DNR sought to 
permanently enjoin defendant Harvey from possessing 
cervidae or operating a cervidae livestock operation without a 
permit and to require him to submit his animals for disease 
testing. However, the case was ultimately dismissed pursuant 
to a settlement agreement. 
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HN2[1!'] A motion for summary disposition 
under MCR 2.116(C)(7) may be raised on the 
ground that a claim is barred r31 by the 
statute of limitations. In support of a motion 
under subrule (C){?), a party may provide 
affidavits, pleadings, depositions, admissions, 
and other documentary evidence. MCR 
2.116(G)(5). Unlike a motion brought under 
subrule (C)(10), "a movant under MCR 
2.116(C)(7) is not required to file supportive 
material, and the opposing party need not 
reply with supportive material." Maiden v 
Rozwood, 461 Mich 109. 119; 597 NW2d 817 
(1999). However, the substance of this 
material, if provided, must be admissible in 
evidence. /d. When reviewing motions under 
subrule (C)(?) , 

this Court must accept all well-pleaded 
factual allegations as true and construe 
them in favor of the plaintiff, unless other 
evidence contradicts them. If any affidavits, 
depositions, admissions, or other 
documentary evidence are submitted, the 
court must consider them to determine 
whether there is a genuine issue of 
material fact. If no facts are in dispute, and 
if reasonable minds could not differ 
regarding the legal effect of those facts , 
the question whether the claim is barred is 
an issue of law for the court. However, if a 
question of fact exists to the extent that 
factual development could provide a basis 
for recovery, dismissal is inappropriate. 
[Dextrom v Wexford Co. 287 Mich App 
406, 429; 789 NW2d 211 (2010) (citations 
omitted).] ~ 

"[O]nly factual allegations, r41 not legal 
conclusions, are taken as true under MCR 
2.116(C)(7)." Davis v Citv of Detroit, 269 Mich 
App 376, 379 n 1; 711 NW2d 462 (2005). 

A. WAIVER OF THE STATUTE OF 
LIMITATIONS DEFENSE 

Plaintiff argues that defendants cannot prevail 

on any statute of limitations defense because 
defendants failed to assert a limitations period 
in their first responsive pleading. However, this 
case presents the unusual situation where the 
trial court made an express holding with 
respect to the applicability of the asserted 
statute of limitations defense notwithstanding 
defendants' untimely invocation. The parties 
briefed and presented their arguments 
concerning the applicability of the statute of 
limitations against plaintiff's claim, though 
plaintiff did not argue that defendants failed to 
properly assert the statute of limitations 
defense in their responsive pleading until after 
this appeal was filed. Under these 
circumstances, we hold that the trial court tried 
the merits of defendants' statute of limitations 
defense with plaintiffs implied consent. The 
issue may therefore be treated as if it had 
been raised in defendants' pleadings, and it is 
appropriate to remand the case to allo~ 
defendants' to move to amend their responsive 
pleading accordingly. 

HN3f.T] "[T]he running of the statute of rs] 
limitations is an affirmative defense." Dell v 
Citizens Ins Co of America. 312 Mich App 734, 
752; 880 NW2d 280 (2015). Affirmative 
defenses "must be stated in a party's 
responsive pleading, either as originally filed or 
as amended in accordance with MCR 2. 118." 
MCR 2.111(F)(3). Pursuant to MC~ 
2. 118(C)(1 ), 

[w]hen issues not raised by the pleadings 
are tried by express or implied consent of 
the parties, they are treated as if they had 
been raised by the pleadings. In that case, 
amendment of the pleadings to conform to 
the evidence and to raise those issues 
may be made on motion of a party at any 
time, even after judgment. 

In order for an issue .to be "tried" for purpos?~ 
of MCR 2. 118(C)(1 ), 1t must be analyzed on It~ 
merits by the trial court. Amburgey v Sauder, 
238 Mich App 228. 247-248: 605 NW2d 84 
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(1999). The trial court in this case clearly 
addressed the merits of defendants' untimely 
assertion of their statute of limitations defense, 
and the parties were given ample opportunity 
to brief and argue the issue. The issue of the 
period of limitation's applicability was therefore 
"tried." Moreover, a party may give implied 
consent to the adjudication of an issue by 
failing to object to the issue before the trial 
court. Zdrojewski v Murphv, 254 Mich App 50. 
61 ; 657 NW2d 721 (2002); Grebner v Clinton 
Charter Twp, 216 Mich App 736. 744: 550 
NW2d 265 (1996). In this case, plaintiff did not 
object to defendants' failure to allege a statute 
of limitations defense in their responsive 
pleading until after this appeal rs] was filed. 
Plaintiff briefed arguments against the 
applicability of the statute of limitation and 
presented its case to the trial court. Ergo, 
plaintiff has impliedly consented to the 
adjudication of the issue. See Zdrojewski. 254 
Mich App at 61. 

HN4r:f) MCR 2.118(C)(1) is "liberal and 
permissive .... The only requirement is that 
the party seeking amendment move to have 
the court amend the pleadings . . . ." 
Zdrojewski. 254 Mich App at 61. Here, 
defendants have not moved to amend their 
affirmative defenses. Typically, this would 
constitute a binding waiver of the defense. 
Geislan v Csutoras. 78 Mich App 624, 630; 
261 NW2d 537 (1977). Importantly, however, 
the text of MCR 2. 118(C)(1) expressly allows 
for motions to amend the pleadings to be 
made by a party "at any time, even after 
judgment." (Emphasis added.) This Court, in 
Geislan. 78 Mich Aop at 630, held that where a 
party improperly asserted a statute of 
limitations defense but did not mislead or 
prejudice the opposition, it was appropriate to 
allow the party to seek leave to amend their 
answer to include the affirmative defense on 
remand. This Court in Jesperson v Auto Club 
Ins Ass'n. 306 Mich App 632. 647; 858 NW2d 
105 (2014), rev'd on other grounds 499 Mich 

29; 878 N.W2d 799 (2016), held that where 
the trial court could have granted a defendant 
leave to amend its pleading to include :;-~ 
statute of limitations defense not previously 
asserted, and where the defense would have 
barred the plaintiffs claim, the Court's r11 
interest in judicial efficiency enabled the Court 
to forego remand and simply determine that 
the statute of limitations defense was not 
waived. /d. For these reasons, it does not 
matter that defendants have so far failed to 
move to amend their affirmative defenses, as 
long as a proper amendment ultimately occurs. 
See id. 

It is important to note that if defendants had 
moved to amend their responsive pleading, the 
trial court would have been within its discretion 
to grant such a motion. The Jesperson Court 
stated that HN5[T] "leave to amend pleadings 
should be freely granted to a nonprevailing 
party at summary disposition, unless 
amendment would be futile or otherwise 
unjustified." /d. See also MCR 2.118(A)(2). 
Aside from futility, other reasons to disallow 
leave to amend include "undue delay, ba~

faith, or dilatory motive on the movant's part, 
repeated failure to cure deficiencies by 
amendments previously allowed, [and] undue 
prejudice to the opposing party by virtue of 
allowance of the amendment . ... " Amburgey, 
238 Mich App at 247. Critically, 

[d]elay, alone, does not warrant denial of a 
motion to amend. However, a motion may 
be properly denied if the delay was in bad 
faith or if the opposing party suffered 
actual prejudice as a result. ra] PrejudicEi 
to a defendant that will justify denial of 
leave to amend is the prejudice that arises 
when the amendment would prevent the 
defendant from having a fair trial; the 
prejudice must stem from the fact that the 
new allegations are offered late and not 
from the fact that they might cause the 
defendant to lose on the merits. [/d. 
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(citations omitted).] 

As discussed below, defendants' assertion of 
the statute of limitations would not be futile. 
Further, because plaintiff was given the 
opportunity to brief and argue its position 
against defendants' assertion of the statute of 
limitations before the trial court, it can hardly 
be said that plaintiff would suffer prejudice by 
allowing defendants to amend their responsive 
pleading. "The mere fact that an amendment 
might cause a party to lose on the merits is not 
sufficient to establish prejudice." Ostroth v 
Warren RegencY. GP, LLC. 263 Mich App 1, 5: 
687 NW2d 309 (2004). 

This Court's decision in Ostroth is perhaps 
most instructive. ·In that case, this Court· 
considered whether a trial court erred in 
allowing a defendant to amend its affirmative 
defenses to include the statute of limitations. 
/d. The defendant failed to assert the defense 
in its responsive pleading and did not move to 
amend its affirmative defenses rsJ to include 
the defense until after it was raised in its 
motion for summary disposition. /d. Even so, 
because the defendant's untimely action was 
not the result of bad faith or undue delay and 
did not prejudice the plaintiffs ability to 
respond to the issue, this Court affirmed the 
trial court's grant of the defendant's motion to 
amend. /d. Accordingly, since there is no 
indication that defendants asserted the statute 
of limitations defense in bad faith, the delay in 
filing a motion to amend defendants' 
affirmative defenses would not be sufficient to 
warrant denying : such amendment. See id.; 
Amburgey, 238 Mich App at 247. 

B. THE APPLICABLE PERIOD OF 
LIMITATIONS 

Having determined that defendants' attempted 
assertion of the statute of limitations is proper, 
it becomes necessary to determine the period 
of limitations applicable to plaintiffs claim. 
Plaintiffs claim is for the abatement of a public 

nuisance.3 In Dep't of Environmental Quality v 
Waterous Co, 279 Mich App 346, 383; 760 
NW2d 856 (2008), this Court held that HN6['¥] 
an abatement of a public nuisance claim filed 
by a governmental entity seeking injunctive 
relief was subject to the six-year general 
period of limitations under MCL 600.5813. 
Ergo, the applicable period of limitations in this 
case is six years. See id. 

Under MCL 600.5827, "the period of limitations 
runs from the r1o] time the claim accrues." 
Because there is no statutory provision holding 
otherwise, this claim "accrues at the time the 
wrong upon which the claim is based was 
done regardless of the time when damage 
results." /d. Plaintiffs suit is for an abatement 
of a public nuisance that stemmed from the 
piggery kept on the subject property in 
violation of a local ordinance. Thus, the wrong 

3 Michigan has historically recognized public nuisance and 
private nuisance as two distinct violations. Adkins v Thomas 
Solvent Co. 440 Mic/1 293. 302: 487 NW2d 715 (19921. "A 
private nuisance is a nontrespassory invasion of another's 
interest in the private use and enjoyment of land. It evolved as 
a doctrine to resolve conflicts between neighboring land uses . 
. .. The gist of a private nuisance action is an interference with 
the occupation or use of land or an interference with 
servitudes relating to land." /d. at 302-303. A public nuisance, 
in contrast, "involves the unreasonable interference with a 
right common to all members of the general public." /d. at 304 
ll.§. Plaintiff, a governmental entity, did not specify which tyfM 
of nuisance it was claiming against defendants in its 
complaint. Notably, the mere fact that a condition violates a 
local ordinance does not render that condition a public 
nuisance. Ypsilanti Charter Twp v Kircher, 281 Mich App 251, 
277-278: 761 NW2d 761 (2008). However, plaintiffs language 
regarding the stench and flies drawn by deer and hog waste 
suggests that plaintiff was suing defendants not because they 
interfered with plaintiff's enjoyment of its own land, but 
because defendants' piggery interfered with the general 
public's "health, safety, peace, comfort, or convenience." See 
Cloverleaf Car Co v Phillips Petroleum Co, 213 Mich App 186. 
190: 540 NW2d 297 (1995!. The distinction is material, as an 
action for the abatement of a private nuisance is subject to the 
three-year statute of limitations under MCL 600.5805(1qe 
Terlec/(i v Stewart. 278 Mich APP 644. 652-654: 754 NW2d 
899 (2008) (simultaneously rejecting the application of the 15-
year period of limitations under MCL 600.5801 (4) to a claim of 
private nuisance). 
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alleged for purposes of accrual occurred when 
defendants first began to keep hogs on the 
subject property.' regardless of when it began 
to result in recoverable damage. See id. 
Defendants presented undisputed evidence 
that they had kept hogs on the property since 
2006. Plaintiff filed this suit in 2016, and 
therefore plaintiffs case was time-barred . See 
MCL 600.5813. 

It is important to note that the accrual of 
plaintiffs claim is also not subject to tolling 
simply because plaintiff may have been 
unaware that defendants were keeping pigs on 
the subject property in violation of plaintiffs 
ordinance. The Michigan Supreme Court, in 
Trentadue, 479 Mich at 391-392, held that the 
common-law discovery rule was not available 
as a means of tolling the accrual period 
prescribed by MCL 600.5827. What is 
relevant, then, is not when plaintiff learned of 
defendants' violation, r11] but when the 
violation first took place. See Trentadue. 479 
Mich at 391-392. 

Plaintiff additionally argues that each day that 
defendants have continued to keep pigs on the 
property constitutes a separate violation for 
which the accrual period begins anew. The 
Fraser Code of Ordinances, § 1-1 O(a), codifies 
this assertion by stating that "[e]ach act of 
violation [of the code] and every day upon 
which any such violation shall occur shall 
constitute a separate offense." However, HNZ[ 
'¥] this Court has completely and retroactively 
abrogated the continuing wrongs doctrine4 in 
Michigan, including in nuisance cases. Marilyn 
Froling Revocable Trust v Bloomfield Hills 
Country Club. 2B3 Mich App 264. 288; 769 
NW2d 234 (2009) (holding that the Michigan 

4 This is sometimes ·also referred to as the "continuing 
violations doctrine," "continuing-wrongful-acts doctrine," and 
"continuing tort doctrine." Marilvn Froling Revocable Trust v 
Bloomfield Hills Country Club, 283 Mich App 264. 282: 769 
NW2d 234 (2009). 

Supreme Court's decision in Garg v Macomb 
Co Communitv Mental Health Servs (Amended 
Opinion ), 472 Mich 263. 696 NW2d 6i/is 
(2005), amended 473 Mich 1205 (2005), and 
its progeny rendered the . common-law 
continuing wrongs doctrine inapplicable in all 
cases within the state). Further, no evidence 
was presented by either party suggesting that 
defendants were adding new swine to the 
subject property. Therefore, no new wrongs 
establishing a newly accrued cause of action 
can salvage plaintiffs argument. Accordingly, 
plaintiff's contention in this regard is meritless.5 

Plaintiff next argues that its claim requesti~~ 
the abatement of a public nuisance is an 
action in rem, and therefore r12] the six-year 
period of limitations is not applicable. This 
Court, in Citv of Detroit. 258 Mich App at 448, 
outlined the distinction between actions in 
personam and actions in rem: 

HNB['!I] [A]ctions in personam differ from 
actions in rem in that actions or 
proceedings in personam are directed 
against a specific person, and seek t~e. 
recovery of a personal judgment, while· 
actions or proceedings in rem are directed 
against the thing or property itself, the 
object of which is to subject it directly to 
the power of the state, to establish the 
status or condition thereof, or determine its 
disposition, and procure a judgment which 
shall be binding and conclusive against the 
world. The distinguishing characteristics of 
an action in rem is [sic] its local rather than 
transitory nature, and its power to 
adjudicate the rights of all persons in tH& 

5 Amicus curiae, the Michigan Townships Association, cites to 
Joy Mgt Co v City of Detroit. 183 Mich App 334. 342: 455 
NW2d 55 (1990), for the proposition that continuing wrongs 
doctrine has been applied in the context of local ordinance 
violations. However, Joy Mgt Case was published years 
before Garg or Marilyn Froling Revocable Trust, and so its 
holding-to the extent that it applied the continuing wrongs 
doctrine-is no longer valid. 
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thing. [Quotation marks and citation 
omitted.] 

No Michigan court has ever held that a claim 
seeking an abatement of a public nuisance 
constitutes an action in rem. This is not an 
action against the subject property, itself, to 
determine its fate. Rather, it is an action 
against specific, natural persons seeking 
injunctive relief to force them-and only 
them-to come into compliance with a local 
zoning r13] ordinance. Ergo, plaintiffs claim 
is an action in personam subject to the statute 
of limitations. See id. 

Plaintiff next argues that if statutes of limitation 
applied to actions .for the abatement of a public 
nuisance in violation of a local zoning 
ordinance, this Court would have stated as 
much in Jerome Twp v Me/chi. 184 Mich App 
228; 457 NW2d 52 (1990). The fact that a 
court does not discuss a potentially relevant 
argument in its written opinions does not bear 
on the merit of the argument. As previously 
discussed, the statute of limitations is an 
affirmative defense that must be raised in a 
defendant's responsive pleading. MCR 
2. 111 (F)(3). It is entirely possible that the 
statute of limitations was simply not raised 
before the trial court in Jerome Twp, or that the 
issue was not pursued on appeal. In either 
situation, the statute of limitations defense
though it may have been meritorious or, at 
least, applicable-would not have been 
analyzed by this Court. Plaintiff cannot prevail 
based on the fact that an argument was not 
raised in another case, especially where it is 
unclear whether such an argument had any 
bearing on its outcome. 

Defendants also contend that the trial court 
improperly relied on Citv of Detroit. 258 Mich 
App 438; 671 N.W2d 150, to apply the 
doctrine of quod nullum tempus occurrit r14] 
regi against the ·six~year period of limitations. 
As an initial nate, the trial court did not appear 

to rely on this doctrine in any meaningful way 
when outlining its reasons for ruling against 
defendants. Regardless, City of Detroit is the 
only published decision of any Michigan court 
to discuss this doctrine. HN9fl] It merely 
stands for the notion that the sovereign is 
exempt from the operation of statutes of 
limitation absent statutory authority stating 
otherwise. /d. at 445-446. As discussed above, 
the Legislature has enacted MCL 600.5813, 
which applies to claims by government 
plaintiffs seeking injunctive abatement of a 
public nuisance. See Dep't of Environmental 
Qualitv. 279 Mich App at 383. Accordingly, the 
government plaintiff in this case is no longer 
exempt from the statute of limitations under 
quad nullum tempus occurrit regi. See Citv of 
Detroit. 258 Mich App at 445-446. 

C. EFFECT ON THE MICHIGAN ZONING " 
ENABLING ACT (MZEA) 

Amicus curiae Michigan Townships 
Association argues that, if defendants are 
allowed to continue to keep and raise hogs on 
the subject property pursuant to the applicable 
statute of limitations, it would effectively render 
the government's power to regulate 
nonconforming uses of zoned land, MCL 
125.3208, and its authority to abate violations 
of zoning ordinances as nuisances, MCL 
125.3407, null. This r1s] logic is flawed. Th~ 
preceding authorities do not indicate that 
defendants may engage in further willful 
violations of plaintiffs zoning ordinances with 
impunity. They merely stand for the notion that 
if plaintiff is to file a cause of action against 
these-or any-defendants, it must do so 
within the prescribed period of limitations. 
While it may appear that plaintiff has a good 
claim against defendants for violating a local 
ordinance, HN10r:FJ the legislation of statutes 
of limitation represents a "public policy abo .. ut 
the privilege to litigate." See Chase Securitie~ 
Corp v Donaldson. 325 U.S. 304, 314: 65 S Ct 
1137: 89 L Ed 1628 (1945). These statutes 
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exist as a matter of necessity, pragmatism, 
and convenience. ld. "They are by definition 
arbitrary, and their operation does not 
discriminate between the just and the unjust 
claim, or the voidable and unavoidable delay." 
ld. Additionally, . contrary to amicus curiae's 
contention, there is no provision in MCL 
125.3208 that time-bars claims against any 
defendant. Any implication that the six-year 
period of limitation under MCL 600.5813 
conflicts with a limitation period prescribed by 
MCL 125.3208 is therefore meritless. 

We reverse the trial court's denial of 
defendants' motion for summary disposition 
and remand the case in order to allow 
defendants to move to amend their r16] 
responsive pleading to include the statute of 
limitations in their affirmative defenses in 
accordance with MCR 2. 118(CJ(1 ). We do not 
retain jurisdiction. 

/s/ Brock A. Swartzle 

/s/ David H. Sawyer 

/sf Amy Ronayne Krause 

End of Dofumcnt 

PETER WENDLING 

Page 11 of 11 



Page 41 of 73

Township of Fraser v. Haney,- N.W.2d --·· (2018) 

(91 

241V Pleading, Evidence, Trial, and Review 

24lkl81 Pleading Statute as Defense 
24lkl82 Necessity 
24lkl82(5) Waiver or estoppel by failure to 
plead 

Trial court acted within its discretion when it 
tried property owners' untimely assertion of 
the statute of limitations affirmative defense 
in response to town's action for abatement of 
public nuisance allegedly caused by the stench 
and flies coming from owners' operation of 
a piggery, where town's failure to object 
to owners' untimely assertion of statute of 
limitations defense implied its consent to 
adjudicate the issue. Mich. Ct. R. 2.118(C)(l). 

Cases that cite this headnote 

Pleading 
Objections to evidence as not within 

issues 

302 Pleading 
302XVIII Waiver or Cure of Defects and 
Objections 
302k427 Objections to evidence as not within 

issues 

A party may give implied consent to the 
adjudication of an issue by failing to object to 
the issue before the trial court. 

Cases that cite this headnote 

(10) Pleading 
i- Right to amend pleadings in general 

302 Pleading 
302VI Amended and Supplemental Pleadings 
and Repleader 
302k229 Right to amend pleadings in general 

The mere fact that an amendment to a 
pleading might cause a party to lose on the 
merits is not sufficient to establish prejudice. 
Mich. Ct. R. 2.118(A)(2). 

Cases that cite this headnote 

[11) Appeal and Error 
~ Pleadings 

30 Appeal and Error 

30XVIII Determination and Disposition of 

Cause 
30XVIII(F) Directing New Trial or Other 
Further Proceedings in Lower Court; Remand 
30k4733 Particular Errors and Defects 
Warranting Further Proceedings Below 
30k4738 Pleadings 

Remand was necessary to allow property 
owners' to move to amend their responsive 
pleadings to reflect their assertion of the 
statute of limitations affirmative defense in 
response to town's action against them for 
abatement of a public nuisance allegedly 
caused by the stench and flies coming from 
their operation of a piggery; trial court tried 
the merits of owners' statute of limitations 
defense with town's implied consent, town 
was given an opportunity to brief and argue 
its position against owners' assertion of the 
statute of limitations before the trial court, 
and owners' untimely action was not the result 
of bad faith or undue delay. Mich. Ct. R. 
2.118(A)(2), 2.118(C)(l). 

Cases that cite this headnote 

[12) Municipal Corporations 
~ Actions 

268 Municipal Corporations 
268X Police Power and Regulations 
268X(A) Delegation, Extent, and Exercise of 
Power 
268k623 Abatement of Nuisances 
268k623( 4) Actions 

Six-year statute of limitations period applied 
to action by town seeking injunctive relief to 
abate public nuisance allegedly caused by the 
stench and flies drawn by deer and hog waste 
coming from property owners' operation of 
a piggery, rather than three-year limitation 
period applicable to actions for the abatement 
of a private nuisance. Mich. Comp. Laws 
Ann.§§ 600.5805(10), 600.5813. 

Cases that cite this headnote 

(13) Nuisance 
i- Nature and elements of private nuisance 

in general 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3 
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279 Nuisance 
2791 Private Nuisances 
2791(A) Nature oflnjury, and Liability 
Therefor 
279k1 Nature and elements of private nuisance 
in general 
A "private nuisance" is a nontrespassory 
invasion of another's interest in the private use 
and enjoyment of land. 

Cases that cite this headnote 

[14] Nuisance 
~ Nature and elements of private nuisance 

in general 

279 Nuisance 
2791 Private Nuisances 
279I(A) Nature oflnjury, and Liability 
Therefor 
279k1 Nature and elements of private nuisance 
in general 
The gist of a private nuisance action is an 

interference with the occupation or use of land 
or an interference with servitudes relating to 

land. 

Cases that cite this headnote 

[15] Nuisance 
i- Nature and elements of public nuisance 

in general 

279 Nuisance 
279II Public Nuisances 
279II(A) Nature oflnjury, and Liability 
Therefor 
279k59 Nature and elements of public nuisance 
in general 
A "public nuisance" involves the 
unreasonable interference with a right 
common to all members of the general public. 

Cases that cite this headnote 

[16] Nuisance 
r Provisions of statutes and ordinances 

279 Nuisance 
27911 Public Nuisances 
279II(A) Nature of Injury, and Liability 
Therefor 
279k60 Provisions of statutes and ordinances 

The mere fact that a condition violates a local 
ordinance does not render that condition a 
public nuisance. 

Cases that cite this headnote 

[17) Nuisance 
~ Time to sue, limitations, and laches 

279 Nuisance 
2791 Private Nuisances 
279I(C) Abatement and Injunction 
279k29 Time to sue, limitations, and laches 
Action for the abatement of a private nuisance 
is subject to a three-year statute oflimitations. 
Mich. Comp. Laws Ann. § 600.5805(10). 

Cases that cite this headnote 

[18] Limitation of Actions 
~ Injuries to property in general 

241 Limitation of Actions 
24111 Computation of Period of Limitation 
241II(A) Accrual of Right of Action or 
Defense 
241k55 Torts 
241k55(5) Injuries to property in general 
Town's cause of action for an abatement of 
public nuisance that stemmed from stench 
and flies coming from owners' operation of 
a piggery in violation of a local ordinance 
accrued, and six-year statute of limitations 
began to run, when owners first began to 
keep hogs on the property, regardless of 
when operation of piggery began to result in 
recoverable damage. Mich. Comp. Laws Ann. 
§§ 600.5813, 600.5827. 

Cases that cite this headnote 

[19) Limitation of Actions 
i- Injuries to property 

241 Limitation of Actions 
24111 Computation of Period of Limitation 
241II(F) Ignorance, Mistake, Trust, Fraud, 
and Concealment or Discovery of Cause of 
Action 
241k95 Ignorance of Cause of Action 
241k95(7) Injuries to property 

WESTlAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 4 
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Town's action for an abatement of public 
nuisance allegedly caused by the stench and 
flies coming from owners' operation of a 
piggery in violation of a local ordinance was 
not tolled because town was unaware that 
owners were keeping pigs on the property 
subject to the ordinance, even if owners 
continued to keep pigs on the property, where 
no evidence was presented suggesting that 
owners were adding new swine to the subject 
property establishing a newly accrued cause of 
action. Mich. Comp. Laws Ann.§§ 600.5813, 
600.5827. 

Cases that cite this headnote 

(20) Municipal Corporations 

Actions 

268 Municipal Corporations 
268X Police Power and Regulations 
268X(A) Delegation, Extent, and Exercise of 
Power 
268k623 Abatement of Nuisances 
268k623(4) Actions 
Town's action for abatement of public 
nuisance allegedly caused by the stench and 
flies coming from property owners' operation 
of a piggery in violation of a local zoning 
ordinance was an in personam action subject 
to six-year limitations period, and not an 
in rem action, where town's action sought 
injunctive relief to force owners to come into 
compliance with the local zoning ordinance, 
and action was not directed against the 
property itself. Mich. Comp. Laws Ann. § 
600.5813. 

Cases that cite this headnote 

(211 Municipal Corporations 

i- Actions 

268 Municipal Corporations 
268X Police Power and Regulations 
268X(A) Delegation, Extent, and Exercise of 
Power 
268k623 Abatement of Nuisances 
268k623(4) Actions 
Town's action for abatement of public 
nuisance allegedly caused by property owners' 

operation of a piggery and for injunctive 
relief was not exempt from applicable six
year statute of limitations under the doctrine 
of quod nullum tempus occurrit regi, where 
legislature enacted statute which applied 
to claims by government plaintiffs seeking 
injunctive abatement of a public nuisance. 
Mich. Comp. Laws Ann.§ 600.5813. 

Cases that cite this headnote 

[22) Zoning and Planning 

· Power and duty to enforce 

414 Zoning and Planning 
414XI Enforcement of Regulations 
414kl766 Power and duty to enforce 
Applying six-year statute oflimitations period 
to bar action by town for abatement of 
public nuisance allegedly caused by property 
owners' operation of a piggery in violation of 
a local zoning ordinance even though owners' 
continued to keep and raise hogs on the 
subject property did not render town's power 
to regulate nonconforming uses of zoned 
land and its authority to abate violations of 
zoning ordinances under the Michigan Zoning 
Enabling Act (MZEA) null, where MZEA did 
not provide a conflicting limitations period 
applicable to actions alleging abatement of 
public nuisance. Mich. Comp. Laws Ann. §§ 

125.3208, 125.3407, 600.5813. 

Cases that cite this headnote 

Bay Circuit Court LC No. 16-003272-CH 

Before: Swartzle, P.J., and Sawyer and Ronayne Krause, 
JJ. 

Opinion 

Per Curiam. 

*1 Plaintiff filed this suit seeking injunctive relief to 
abate a public nuisance. Plaintiff claimed that defendants' 
piggery violated the zoning ordinance applicable to their 
property (the land was zoned as "commercial" and not 
"agricultural"). Defendants filed a motion for summary 
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disposition under MCR 2.116(C)(7) (claim barred by 
statute of limitations). The trial court denied defendants' 
motion, holding that this was an action in rem and that the 
statute of limitations therefore did not apply. Defendants 

appeal by leave granted. 1 We reverse the decision of 
the trial court and remand the case in order to allow 
defendants to amend their responsive pleading to include 
the statute of limitations as an affirmative defense. 

I. FACTS 

On May 3, 2016, plaintiff filed this action against 
defendants, alleging that defendants were raising 
approximately 20 domestic hogs on their property in 
violation of plaintiffs zoning laws and that they were 
creating a nuisance due to the stench and flies drawn by 

deer 2 and hog waste. Defendant Harvey Haney testified 
that privately owned deer or elk were no longer on the 
subject property, but admitted that he began raising hogs 
on the property in 2006. Plaintiff offered no evidence 
that defendants continued to bring new hogs onto the 
property after 2006 or that defendants had actually began 
to raise hogs on the property after 2006. Plaintiff sought 
an injunction precluding defendants from continuing to 
raise hogs (or other animals that would violate plaintiffs 
zoning ordinance) on the subject property. 

Defendants filed a motion for summary disposition, 
arguing that plaintiffs claim was time-barred by the six
year general period of limitations under MCL 600.5813. 
The trial court denied defendants' motion, reasoning that 
the statute of limitations did not apply against plaintiff 
because the case constituted an action in rem. 

II. STANDARD OF REVIEW 

[1) This Court reviews motions for summary disposition 
under MCR 2.116(C)(7), the applicability of a statute of 
limitations to a cause of action, and questions of statutory 
interpretation, de novo. Trentadue v. Buckler Automatic 
Lawn Sprinkler Co., 479 Mich. 378, 386, 738 N .W.2d 664 
(2007). 

III. ANAL1rSIS 

*2 [2] [3) [4] [5] [6] A motion for summary 
disposition under MCR 2.116(C)(7) may be raised on the 
ground that a claim is barred by the statute of limitations. 
In support of a motion under subrule (C)(7), a party may 
provide affidavits, pleadings, depositions, admissions, and 
other documentary evidence. MCR 2.116(G)(5). Unlike 
a motion brought under subrule (C)(IO), "a movant 
under MCR 2.116(C)(7) is not required to file supportive 
material, and the opposing party need not reply with 
supportive material." Maiden v. Rozwood, 461 Mich. 109, 
119, 597 N .W.2d 817 (1999). However, the substance of 
this material, if provided, must be admissible in evidence. 
I d. When reviewing motions under subrule (C)(7), 

this Court must accept all well
pleaded factual allegations as 
true and construe them in favor 
of the plaintiff, unless other 
evidence contradicts them. If any 
affidavits, depositions, admissions, 
or other documentary evidence are 
submitted, the court must consider 
them to determine whether there 
is a genuine issue of material fact. 
If no facts are in dispute, and if 
reasonable minds could not differ 
regarding the legal effect of those 
facts, the question whether the claim 
is barred is an issue of law for 
the court. However, if a question 
of fact exists to the extent that 
factual development could provide 
a basis for recovery, dismissal is 
inappropriate. [Dextrom v. Wexford 
Co., 287 Mich.App. 406, 429, 
789 N.W.2d 211 (2010) (citations 
omitted).] 

"[O]nly factual allegations, not legal conclusions, are 
taken as true under MCR 2.116(C)(7)." Davis v. City of 
Detroit, 269 Mich.App. 376, 379 n . 1, 711 N.W.2d 462 
(2005). 

A. WAIVER OF THE STATUTE 
OF LIMITATIONS DEFENSE 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6 
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Plaintiff argues that defendants cannot prevail on any 
statute of limitations defense because defendants failed 
to assert a limitations period in their first responsive 
pleading. However, this case presents the unusual 
situation where the trial court made an express holding 
with respect to the applicability of the asserted statute of 
limitations defense notwithstanding defendants' untimely 
invocation. The parties briefed and presented their 
arguments concerning the applicability of the statute 
of limitations against plaintiffs claim, though plaintiff 
did not argue that defendants failed to properly assert 
the statute of limitations defense in their responsive 
pleading until after this appeal was filed. Under these 
circumstances, we hold that the trial court tried the 
merits of defendants' statute of limitations defense with 
plaintiffs implied consent. The issue may therefore be 
treated as if it had been raised in defendants' pleadings, 
and it is appropriate to remand the case to allow 
defendants' to move to amend their responsive pleading 
accordingly. 

The issue of the period of limitation's applicability was 
therefore "tried." Moreover, a party may give implied 
consent to the adjudication of an issue by failing to object 
to the issue before the trial court. Zdrojewski v. Murphy, 
254 Mich.App. 50, 61, 657 N.W.2d 721 (2002); Grebner 
v. Clinton Charter Twp., 216 Mich.App. 736, 744, 550 
N.W.2d 265 (1996). In this case, plaintiff did not object to 
defendants' failure to allege a statute oflimitations defense 
in their responsive pleading until after this appeal was 
filed. Plaintiff briefed arguments against the applicability 
of the statute of limitation and presented its case to the 
trial court. Ergo, plaintiff has impliedly consented to the 
adjudication of the issue. See Zdrojewski, 254 Mich.App. 
at 61,657 N.W.2d 721. 

*3 MCR 2.118(C)(l) is "liberal and permissive ... . The 
only requirement is that the party seeking amendment 
move to have the court amend the pleadings .... " 
Zdrojewski, 254 Mich.App. at 61, 657 N.W.2d 721. Here, 
defendants have not moved to amend their affirmative 
defenses. Typically, this would constitute a binding waiver 

(7] (8] (9] "[T]he running of the statute of limitations of the defense. Geisland v. Csutoras, 78 Mich.App. 624, 
is an affirmative defense." Dell v. Citizens Ins. Co. of 630, 261 N.W.2d 537 (1977). Importantly, however, the 
America, 312 Mich.App. 734, 752, 880 N.W.2d 280 text ofMCR 2.118(C)(l) expressly allows for motions to 
(2015). Affirmative defenses "must be stated in a party's 
responsive pleading, either as originally filed or as 
amendedinaccordancewithMCR2.118." MCR 2.lll(F) 
(3). Pursuant to MCR 2.118(C)(l), 

[w]hen issues not raised by the 
pleadings are tried by express or 
implied consent of the parties, they 
are treated as if they had been 
raised by the pleadings. In that 
case, amendment of the pleadings to 
conform to the evidence and to raise 
those issues may be made on motion 
of a party at any time, even after 
judgment. 

In order for an issue to be "tried" for purposes of MCR 
2.118(C)(1), it must be analyzed on its merits by the trial 
court. Amburgey v. Sauder, 238 Mich.App. 228, 247-248, 
605 N.W.2d 84 (1999). The trial court in this case clearly 
addressed the merits of defendants' untimely assertion of 
their statute of limitations defense, and the parties were 
given ample opportunity to brief and argue the issue. 

amend the pleadings to be made by a party "at any time, 
even after judgment." (Emphasis added.) This Court, in 
Geisland, 78 Mich.App. at 630, 261 N.W.2d 537, held that 
where a party improperly asserted a statute of limitations 
defense but did not mislead or prejudice the opposition, 
it was appropriate to allow the party to seek leave to 
amend their answer to include the affirmative defense 
on remand. This Court in Jesperson v. Auto Club Ins. 
Ass'n, 306 Mich.App. 632, 647, 858 N.W.2d 105 (2014), 
rev'd on other grounds 499 Mich. 29, 878 N.W.2d 799 
(20 16), held that where the trial court could have granted a 
defendant leave to amend its pleading to include a statute 
of limitations defense not previously asserted, and where 
the defense would have barred the plaintiffs claim, the 
Court's interest in judicial efficiency enabled the Court to 
forego remand and simply determine that the statute of 
limitations defense was not waived. Id. For these reasons, 
it does not matter that defendants have so far failed to 
move to amend their affirmative defenses, as long as a 
proper amendment ultimately occurs. See id. 

(10] (11] It is important to note that if defendants had 
moved to amend their responsive pleading, the trial court 
would have been within its discretion to grant such a 
motion. The Jesperson Court stated that "leave to amend 

WESTLAW © 2019 Thomson Reuters. No claim to original U.S. Government Works 7 



Page 46 of 73

Township of Fraser v. Haney,- N.W.2d -- (2018) 

pleadings should be freely granted to a nonprevailing 
party at summary disposition, unless amendment would 
be futile or otherwise unjustified." /d. See also MCR 
2.118(A)(2). Aside from futility, other reasons to disallow 
leave to amend include "undue delay, bad faith, or 
dilatory motive on the movant's part, repeated failure 
to cure deficiencies by amendments previously allowed, 
[and] undue prejudice to the opposing party by virtue 
of allowance of the amendment .... " Amburgey, 238 
Mich.App. at 247, 605 N.W.2d 84. Critically, 

[d]elay, alone, does not warrant 
denial of a motion to amend. 
However, a motion may be properly 
denied ifthedelaywas in bad faith or 
if the opposing party suffered actual 
prejudice as a result. Prejudice to 
a defendant that will justify denial 
of leave to amend is the prejudice 
that arises when the amendment 
would prevent the defendant from 
having a fair trial; the prejudice must 
stem from the fact that the new 
allegations are offered late and not 
from the fact that they might cause 
the defendant to lose on the merits. 
[Id. (citations omitted).] 

As discussed below, defendants' assertion of the statute 
of limitations would not be futile. Further, because 
plaintiff was given the opportunity to brief and argue its 
position against defendants' assertion of the statute of 
limitations before the trial court, it can hardly be said that 
plaintiff would suffer prejudice by allowing defendants to 
amend their responsive pleading. "The mere fact that an 
amendment might cause a party to lose on the merits is 
not sufficient to establish prejudice." Ostroth v. Warren 

Regency, G.P., LLC, 263 Mich.App. 1, 5, 687 N.W.2d 309 
(2004). 

This Court's decision in Ostroth is perhaps most 
instructive. In that case, this Court considered whether 
a trial court erred in allowing a defendant to amend its 
affirmative defenses to include the statute of limitations. 
/d. The defendant failed to assert the defense in its 
responsive pleading and did not move to amend its 
affirmative defenses to include the defense until after it 

was raised in its motion for summary disposition. I d. Even 
so, because the defendant's untimely action was not the 
result of bad faith or undue delay and did not prejudice 
the plaintiffs ability to respond to the issue, this Court 
affirmed the trial court's grant of the defendant's motion 
to amend. Id. Accordingly, since there is no indication 
that defendants asserted the statute of limitations defense 
in bad faith, the delay in filing a motion to amend 
defendants' affirmative defenses would not be sufficient to 
warrant denying such amendment. See id.; Amburgey, 238 
Mich.App. at 247, 605 N.W.2d 84. 

B. THE APPLICABLE PERIOD OF LIMITATIONS 

*4 [12] (13] [14] [15) [16] (17] Having determined 
that defendants' attempted assertion of the statute of 
limitations is proper, it becomes necessary to determine 
the period of limitations applicable to plaintiffs claim. 
Plaintiffs claim is for the abatement of a public 

nuisance. 3 In Dep't of Environmental Quality v. Waterous 

Co., 279 Mich.App. 346,383,760 N.W.2d 856 (2008), this 
Court held that an abatement of a public nuisance claim 
filed by a governmental entity seeking injunctive relief was 
subject to the six-year general period of limitations under 
MCL 600.5813. Ergo, the applicable period oflimitations 
in this case is six years. See id. 

(18] Under MCL 600.5827, "the period of limitations 
runs from the time the claim accrues." Because there is no 
statutory provision holding otherwise, this claim "accrues 
at the time the wrong upon which the claim is based was 
done regardless of the time when damage results." Id. 

Plaintiff's suit is for an abatement of a public nuisance that 
stemmed from the piggery kept on the subject property in 
violation of a local ordinance. Thus, the wrong alleged for 
purposes of accrual occurred when defendants first began 
to keep hogs on the subject property, regardless of when it 
began to result in recoverable damage. See id. Defendants 
presented undisputed evidence that they had kept hogs on 
the property since 2006. Plaintiff filed this suit in 2016, 
and therefore plaintiffs case was time-barred. See MCL 
600.5813. 

[19) It is important to note that the accrual of plaintiffs 
claim is also not subject to tolling simply because plaintiff 
may have been unaware that defendants were keeping 
pigs on the subject property in violation of plaintiffs 
ordinance. The Michigan Supreme Court, in Trentadue, 

'WESTlAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 8 



Page 47 of 73

Township of Fraser v. Haney,- N.W.2d- {2018) 

479 Mich. at 391-392, 738 N.W.2d 664, held that the 
common-law discovery rule was not available as a means 
of tolling the accrual period prescribed by MCL 600.5827. 
What is relevant, then, is not when plaintiff learned of 
defendants' violation, but when the violation first took 
place. See Trentadue, 479 Mich. at 391-392, 738 N.W.2d 
664. 

*5 Plaintiff additionally argues that each day that 
defendants have continued to keep pigs on the property 
constitutes a separate violation for which the accrual 
period begins anew. The Fraser Code of Ordinances, § 

1-lO(a), codifies this assertion by stating that "[e]ach act of 
violation [of the code] and every day upon which any such 
violation shall occur shall constitute a separate offense." 
However, this Court has completely and retroactively 

abrogated the continuing wrongs doctrine 4 in Michigan, 
including in nuisance cases. Marilyn Froling Revocable 
Trust v. Bloomfield Hills Country Club, 283 Mich.App. 
264, 288, 769 N .W.2d 234 (2009) (holding that the 
Michigan Supreme Court's decision in Garg v. Macomb 
Co. Community Mental Health Servs. (Amended Opinion), 
472 Mich. 263, 696 N.W.2d 646 (2005), amended 473 
Mich. 1205, 699 N.W.2d 697 (2005), and its progeny 
rendered the common-law continuing wrongs doctrine 
inapplicable in all cases within the state). Further, 
no evidence was presented by either party suggesting 
that defendants were adding new swine to the subject 
property. Therefore, no new wrongs establishing a newly 
accrued cause of action can salvage plaintiffs argument. 
Accordingly, plaintiff's contention in this regard is 

meritless. 5 

[20] Plaintiff next argues that its claim requesting the 
abatement of a public nuisance is an action in rem, 
and therefore the six-year period of limitations is not 
applicable. This Court, in City of Detroit, 258 Mich.App. 
at 448, 671 N.W.2d 150, outlined the distinction between 
actions in personam and actions in rem: 

[A]ctions in personam differ from 
actions in rem in that actions 
or proceedings in personam are 
directed against a specific person, 
and seek the recovery of a 
personal judgment, while actions 
or proceedings in rem are directed 
against the thing or property itself, 

the object of which is to subject 
it directly to the power of the 
state, to establish the status or 
condition thereof, or determine 
its disposition, and procure a 
judgment which shall be binding and 
conclusive against the world. The 
distinguishing characteristics of an 
action in rem is [sic] its local rather 
than transitory nature, and its power 
to adjudicate the rights of all persons 
in the thing. [Quotation marks and 
citation omitted.] 

No Michigan court has ever held that a claim seeking an 
abatement of a public nuisance constitutes an action in 
rem. This is not an action against the subject property, 
itself, to determine its fate. Rather, it is an action against 
specific, natural persons seeking injunctive relief to force 
them-and only them-to come into compliance with a 
local zoning ordinance. Ergo, plaintiff's claim is an action 
in personam subject to the statute of limitations. See id. 

Plaintiff next argues that if statutes oflimitation applied to 
actions for the abatement of a public nuisance in violation 
of a local zoning ordinance, this Court would have stated 
as much in Jerome Twp. v. Me/chi, 184 Mich.App. 228,457 
N.W.2d 52 (1990). The fact that a court does not discuss 
a potentially relevant argument in its written opinions 
does not bear on the merit of the argument. As previously 
discussed, the statute of limitations is an affirmative 
defense that must be raised in a defendant's responsive 
pleading. MCR 2.111 (F)(3). It is entirely possible that the 
statute of limitations was simply not raised before the trial 
court in Jerome Twp., or that the issue was not pursued 
on appeal. In either situation, the statute of limitations 
defense-though it may have been meritorious or, at least, 
applicable--would not have been analyzed by this Court. 
Plaintiff cannot prevail based on the fact that an argument 
was not raised in another case, especially where it is 
unclear whether such an argument had any bearing on its 
outcome. 

*6 [21] Defendants also contend that the trial court 
improperly relied on City of Detroit, 258 Mich.App. 
438, 671 N.W.2d 150, to apply the doctrine of quod 
nullum tempus occurrit regi against the six-year period 
of limitations. As an initial note, the trial court did not 

WESTlAW © 2019 Thomson Reuters. No claim to original U.S. Government Works. 9 
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appear to rely on this doctrine in any meaningful way 
when outlining its reasons for ruling against defendants. 
Regardless, City of Detroit is the only published decision 
of any Michigan court to discuss this doctrine. It merely 
stands for the notion that the sovereign is exempt from 
the operation of statutes of limitation absent statutory 
authority stating otherwise. !d. at 445-446, 671 N.W.2d 
150. As discussed above, the Legislature has enacted MCL 
600.5813, which applies to claims by government plaintiffs 
seeking injunctive abatement of a public nuisance. See 
Dep'tofEnvironmental Quality, 279 Mich.App. at383, 760 
N.W.2d 856. Accordingly, the government plaintiff in this 
case is no longer exempt from the statute of limitations 
under quod nullum tempus occurrit regi. See City of 
Detroit, 258 Mich.App. at 445-446,671 N.W.2d 150. 

C. EFFECT ON THE MICHIGAN 
ZONING ENABLING ACT (MZEA) 

[22] Amicus curiae Michigan Townships Association 
argues that, if defendants are allowed to continue to 
keep and raise hogs on the subject property pursuant 
to the applicable statute of limitations, it would 
effectively render the government's power to regulate 
nonconforming uses of zoned land, MCL 125.3208, and 
its authority to abate violations of zoning ordinances 
as nuisances, MCL 125.3407, null. This logic is flawed. 
The preceding authorities do not indicate that defendants 
may engage in further willful violations of plaintiffs 

Footnotes 

zoning ordinances with impunity. They merely stand for 
the notion that if plaintiff is to file a cause of action 
against these-or any-defendants, it must do so within 
the prescribed period of limitations. While it may appear 
that plaintiff has a good claim against defendants for 
violating a local ordinance, the legislation of statutes of 
limitation represents a "public policy about the privilege 
to litigate." See Chase Securities Corp. v. Donaldson, 325 
U.S. 304,314,65 S.Ct. 1137,89 L.Ed. 1628 (1945). These 
statutes exist as a matter of necessity, pragmatism, and 
convenience. Id. "They are by definition arbitrary, and 
their operation does not discriminate between the just 
and the unjust claim, or the voidable and unavoidable 
delay." Id. Additionally, contrary to amicus curiae's 
contention, there is no provision in MCL 125.3208 that 
time-bars claims. against any defendant. Any implication 
that the six-year period oflimitation under MCL 600.5813 
conflicts with a limitation period prescribed by MCL 
125.3208 is therefore meritless. 

We reverse the trial court's denial of defendants' motion 
for summary disposition and remand the case in order 
to allow defendants to move to amend their responsive 
pleading to include the statute of limitations in their 
affirmative defenses in accordance with MCR 2.118(C)(l ). 
We do not retain jurisdiction. 

All Citations 

--- N.W.2d ----, 2018 WL 7149994 

1 
2 

See Township of Fraser v. Haney, unpublished order of the Court of Appeals, Docket No. 337842 (September 18, 2017). 

Defendant Harvey was previously sued by the Michigan Department of Natural Resources (DNR) in 2015 under the 

Privately Owned Cervidae Producers Marketing Act (POC Act), MCL 287.951 et seq., when it was discovered that he 

improperly registered his private cervidae {deer) facility-which was apparently located at the same address as the hog 

raising operation at issue in the instant case-by incorrectly identifying the zoning ofthe property as "agricultural" instead 

of "commercial." Defendant failed to seek a variance and his registration was ultimately revoked. The DNR sought to 

permanently enjoin defendant Harvey from possessing cervidae or operating a cervidae livestock operation without a 
permit and to require him to submit his animals for disease testing. However, the case was ultimately dismissed pursuant 

to a settlement agreement. 

3 Michigan has historically recognized public nuisance and private nuisance as two distinct violations. Adkins v. Thomas 

Solvent Co., 440 Mich. 293, 302, 487 N.W.2d 715 (1992). "A private nuisance is a nontrespassory invasion of another's 
interest in the private use and enjoyment of land. It evolved as a doctrine to resolve conflicts between neighboring land 

uses .... The gist of a private nuisance action is an interference with the occupation or use of land or an interference with 

servitudes relating to land." /d. at 302-303, 487 N.W.2d 715. A public nuisance, in contrast, "involves the unreasonable 
interference with a right common to all members of the general public." /d. at 304 n. 8, 487 N.W.2d 715. Plaintiff, a 

governmental entity, did not specify which type of nuisance it was claiming against defendants in its complaint. Notably, 

the mere fact that a condition violates a local ordinance does not render that condition a public nuisance. Ypsilanti Charter 
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Twp. v. Kircher, 281 Mich.App. 251, 277-278, 761 N.W.2d 761 (2008). However, plaintiffs language regarding the stench 
and flies drawn by deer and hog waste suggests that plaintiff was suing defendants not because they interfered with 
plaintiffs enjoyment of its own land, but because defendants' piggery interfered with the general public's "health, safety, 
peace, comfort, or convenience." See Cloverleaf Car Co. v. Phillips Petroleum Co., 213 Mich.App. 186, 190, 540 N.W.2d 

297 (1995). The distinction is material, as an action for the abatement of a private nuisance is subject to the three-year 
statute of limitations under MCL 600.5805(10). Terlecki v. Stewart, 278 Mich.App. 644, 652-654, 754 N.W.2d 899 (2008) 
(simultaneously rejecting the application of the 15-year period of limitations under MCL 600.5801 (4) to a claim of private 
nuisance). 

4 This is sometimes also referred to as the "continuing violations doctrine," "continuing-wrongful-acts doctrine," and 
"continuing tort doctrine." Marilyn Froling Revocable Trust v. Bloomfield Hills Country Club, 283 Mich.App. 264, 282, 769 
N.W.2d 234 (2009). 

5 Amicus curiae, the Michigan Townships Association, cites to Joy Mgt. Co. v. City of Detroit, 183 Mich.App. 334, 342, 455 
N.W.2d 55 (1990), for the proposition that continuing wrongs doctrine has been applied in the context of local ordinance 
violations. However, Joy Mgt. Case was published years before Garg or Marilyn Fro/ing Revocable Trust, and so its 
holding-to the extent that it applied the continuing wrongs doctrine-is no longer valid. 

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works. 
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28-03-207-053-00 

STRONG TIMOTHY & KATHLEEN P 

848 MUNSON AVE 

TRAVERSE CITY MI 49686 

28-03-207-056-00 

KRUEGER ROBERT A TRUST FBO 

KRUEGER MICHAEL TTEE 

12302 CRAVEN DR 

SHELBY TWP MI 48315 

28-03-207-059-00 

VANDENBRAND BRIAN T & MICHELLE L 

839 PINE GROVE AVE 

TRAVERSE CITY MI 49686 

28-03-507-024-00 

CLARK JOHN C & LESLIE J 

3392 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-027-00 

ZICKEL FAMILY TRUST 

ZICKEL JAMES P & JOYCE M TTEES 

3430 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-032-00 

POWELL ANDREW K 

3336 HOLIDAY VILLAGE RD 

TRAVERSE CITY MI 49686 

28-03-507-035-00 

MCANALLEN SEAN & SERENITY 

3441 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-038-00 

MOORE FAMILY TRUST 

MOORE BRUCE W & KRISTIN E TTEES 

3363 SUMMER LEAF DR 

TRAVERSE CITY MI 49686 

28-03-508-008-00 

PROVINS GARY D & KAREN A 

3643 YORKSHIRE DR 

TRAVERSE CITY MI 49686 

28-03-508-011-00 

LAU PAUL G & MAURINE E 

3619 YORKSHIRE DR 

TRAVERSE CITY MI 49686 

28-03-207-054-00 

SCHWARZ SHARON 

847 PINE GROVE AVE 

TRAVERSE CITY MI 49686 

28-03-207-057-00 

JOHNSTON BONNIE 

843 PINE GROVE AVE 

TRAVERSE CITY MI 49686 

28-03-207-060-00 

SEIDNER JERRY A & SUE E 

1002 HWY 98 E 1812 

DESTIN FL 32541 

28-03-507-025-00 

CLARK JOHN C & LESLIE J 

3392 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-028-00 

THOMAS RONEY & TINA 

3452 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-033-00 

POWELL ANDREW K 

3336 HOLIDAY VILLAGE RD 

TRAVERSE CITY MI 49686 

28-03-507-036-00 

JORDAN GRADY C & BRIDGET L 

2202 SW 49TH ST 

CAPE CORAL FL 33914 

28-03-507-039-00 

HELMAN SHARON K (ELE) 

3297 SUMMER LEAF DR 

TRAVERSE CITY MI 49686 

28-03-508-009-00 

PROVINS GARY D & KAREN A 

3643 YORKSHIRE DR 

TRAVERSE CITY MI 49686 

28-03-207-055-00 

NELSON CAROL M 

843 MUNSON AVE 

TRAVERSE CITY MI 49686 

28-03-207-058-00 

NOBLE WALTER C & SUSAN C 

6409 FRANKLIN WOODS DR 

TRAVERSE CITY MI 49686 

28-03-207-061-00 

REWALT RICHARD E & HEDY L 

833 MUNSON AVE 

TRAVERSE CITY MI 49686 

28-03-507-026-00 

RILEY JOHN 

3418 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-029-00 

DREWS JADEN A & SARAH M 

3466 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-034-00 

STACHNIK JAMES L & THERESA 

3449 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-037-00 

ROSENBERG MARK 

4242 PROUTY RD 

TRAVERSE CITY MI 49686 

28-03-507-040-00 

KARES MICHAEL 

3271 SUMMER LEAF DR 

TRAVERSE CITY MI 49686 

28-03-508-010-00 

SLEPICKA DOUGLAS ASHTON & 

SLEPICKA MELISSA SUE 

3631 YORKSHIRE DR 

TRAVERSE CITY MI 49686 
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28-03-507-024-00 

CLARK JOHN C & LESLIE J 

3392 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-027-00 

ZICKEL FAMILY TRUST 

ZICKEL JAMES P & JOYCE M TTEES 
3430 AUTUMN LEAF DR 

TRAVERSE CITY MI 49686 

28-03-507-032-00 

POWELL ANDREW K 

3336 HOLIDAY VILLAGE RD 
TRAVERSE CITY MI 49686 

28-03-507-035-00 

MCANALLEN SEAN & SERENITY 

3441 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-038-00 

MOORE FAMILY TRUST 

MOORE BRUCE W & KRISTIN E TTEES 
3363 SUMMER LEAF DR 

TRAVERSE CITY MI 49686 

28-03~508-008-00 

PROVINS GARY D & KAREN A 

3643 YORKSHIRE DR 
TRAVERSE CITY MI 49686 

28-03~508-011-00 

LAU PAUL G & MAURINE E 

3619 YORKSHIRE DR 
TRAVERSE CITY MI 49686 

STAPlES® 

28-03-507-025-00 

CLARK JOHN C & LESLIE J 

3392 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-028-00 

THOMAS RONEY & TINA 

3452 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-033-00 

POWELL ANDREW K 

3336 HOLIDAY VILLAGE RD 
TRAVERSE CITY MI 49686 

28-03-507-036-00 

JORDAN GRADY C & BRIDGET L 

2202 SW 49TH ST 
CAPE CORAL FL 33914 

28-03-507-039-00 

HELMAN SHARON K (ELE) 

3297 SUMMER LEAF DR 
TRAVERSE CITY MI 49686 

28-03-508-009-00 

PROVINS GARY D & KAREN A 

3643 YORKSHIRE DR 
TRAVERSE CITY MI 49686 

28-03-507-026~00 

RILEY JOHN 

3418 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-029-00 

DREWS JADEN A & SARAH M 

3466 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-034-00 

STACHNIK JAMES L & THERE~ 

3449 AUTUMN LEAF DR 
TRAVERSE CITY MI 49686 

28-03-507-037-00 

ROSENBERG MARK 

4242 PROUTY RD • 
TRAVERSE CITY MI 49686 

28-03-507-040-00 

KARES MICHAEL 

3271 SUMMER LEAF DR 
TRAVERSE CITY MI 49686 f., 

28-03-508-010-00 

SLEPICKA DOUGLAS ASHTON & 

SLEPICKA MELISSA SUE 
3631 YORKSHIRE DR 

~ 

TRAVERSE CITY MI 49686 

label size 1" x 2 5/8" compatible with Avery ®5160/8160 
Etiquette do format 25 mm x 67 mm compatible avec Avery ®5160/8160 04A 
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Acct #: 1394 

LEGAL N Tl 
NOTICE TO THE RESIDENTS OF EAST BAY CHARTER TOWNSHIP 

Notice is hereby given that the East Bay Charter Township Zoning Board of 
Appeals will be holding a public hearing regarding an after the fact variance 
request for an in ground pool that was constructed without a land use permit and 
placed too close to the rear lot line. The public hearing is scheduled for Tuesday, 
March 24, 2020, at 5:45 p.m. at the subject site located at 3433 Autumn Leaf 
Drive, and then after recessing temporarily, will continue at 6:30 p.m. in the East 
Bay Township Hall, South Meeting Room at 1965 N. Three Mile Road, Traverse 
City, Michigan, 49696, phone (231) 947-8647. 

Appeal Request 4-20; Grady and Bridget Jordan, owners, on a parcel of land 
commonly known as Autumn Leaf Drive, Traverse City, property identification 
number(s) 28-03-507-036-00 in the Low Density Residential (LOR) Zoning 
District. The request is for a variance to allow an inground pool, constructed 
without permits and placed to close to the rear lot line to remain. Requiring a 
variance from Section 505, Table Number 1, Yard Setbacks. Specifically, a 10' 
variance from the rear lot line, resulting in a 1 0' setback. The minimum rear yard 
setback for an inground pool, in the LOR District is 20 . 

Information regarding this request and the Township Zoning Ordinance are 
available for public viewing in the Office of Planning and Zoning, East Bay 
Township Hall, 1965 N. Three Mile Road, Traverse City, Michigan, 49696, during 
regular business hours. Written comments will be received until the evening of 
the meeting. 

If you are planning to attend this public hearing and/or the site review and are 
disabled requiring any special assistance, please notify the Township Clerk at 
(231) 947-8647 or call TDD (231) 922-4766 as soon as possible. 

Dave Houseman, Chairman 
East Bay Twp. Zoning Board of Appeals 

March 11, 2020-H 

Leslie Couturier, MiCZA 
Zoning Administrator 
231-947-8681 X3 

542109 

Ad#: 542109 Status: New WHOLD WHOI 



 PLANNING & ZONING STAFF REPORT 
1965 N. Three Mile Rd. ~ Traverse City MI ~ 49696 

Phone: (231)947-8681 Fax: (231)922-2094 Web: eastbay@twp.org 
  

 

DATE:   February 19, 2020 

FILE NO.:  Appeal Request 4-20  

PARCEL NO.:  28-03-507-036-00 

REQUEST:  Dimensional Variance: Rear Yard Variance Request (Setback) 
 
APPLICANT:  Douglas Mansfield 
   Mansfield Land Use Consultants 
 
SUBJECT ADDRESS: 3433 Autumn Leaf Drive  
 
LEGAL:      
DESCRIPTION:  Lot 36 Holiday Woods 
 
OWNER(S):  Grady & Bridget Jordan  
 
AERIAL MAP:  
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Parcel Size:   21,562 Sq. Ft.  

Zoning &  Low Density Residential (LDR) Zoning District 
Existing 
Use(s): INTENT.  the LDR Low Density Residential District is intended to provide for 

an environment of predominantly moderate-density, one-family detached 
dwellings along with other residentially related facilities which serve the 
residents in the district. 

 
  Property currently has a single-family home, attached garage, decking, shed 

and an inground pool. 
 

Setbacks: 
Front: 30 feet 
Side: 10’ 
Rear: 35’ (20’ for an accessory structure) 
 
Adjacent 
Zoning:   
North: LDR: Single Family Home,  
East: LDR: Single Family Home, Rosenberg  
South: LDR: Holiday Wood Subdivision – Open Space 
West: LDR: Single Family Home, McAnallen 
 
Site Images:     
 

 

 

 

 

 

 

 

 

 

 

 

    (single-family home, front view)  
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(inground pool) 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 

(inground pool) 
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Relevant 
Sections of the 
Zoning 
Ordinance:  SECTION 502 Accessory Structures (excerpt) 
 

1. Except as provided in subparagraph 2 of this section, no accessory building shall be located 

between the lot line and the side yard setback line.  On properties that do not include water 

frontage, accessory buildings shall not be located closer than twenty (20) feet from the front 

or rear property line.  In the Lakes Area (LA) and Boardman River (BR) Districts, no 

accessory buildings shall be permitted to be located within one hundred-fifty (150) feet of 

the Boardman River upstream from the Brown Bridge Dam or one hundred (100) feet 

downstream from the Brown Bridge Dam, or fifty (50) feet of any other lake or stream. 

 
STAFF REVIEW 

 
The applicants constructed an inground pool on their property and have submitted an after the 
fact dimensional variance request to be considered before the Zoning Board of Appeals (ZBA) The 
property is zoned Low Density Residential (LDR) and under Section 502 of the ordinance a rear lot 
line setback is 20’. The applicant is requesting a 10’ rear lot line variance, resulting in a 10’ setback 
from the rear lot line. 
 
3. VARIANCES:  The Board shall have the power to authorize, upon an appeal, specific 
variances from such requirements as lot area and width regulations, building height regulations, 
yard and depth regulations, and off-street parking and loading space requirements provided it 
finds that all of the Basic Conditions and any one of the Specific Conditions set forth herein can 
be satisfied. 
 
a. Basic Conditions:  The Board shall find that a variance request meets all of the following 

conditions.   
1) The requested variance shall not be contrary to the public interest or to the 

intent and purpose of this Ordinance. 
 
SATISFIED: The applicants request for a 10’ variance is not contrary to public 
interest in that it will create no discernable negative impact on surrounding 
property owners. 
 

2) The requested variance shall not permit the establishment within a district of 
any use which is not permitted by right within that zone district, or any use or 
dimensional variance for which a special land use permit is required. 

 
SATISFIED: The requested variance does not permit the establishment of a use 
within a district that is not permitted by right and a special land use is not 
required for a residential addition. 
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3) The requested variance shall not cause a substantial adverse effect upon 
properties in the immediate vicinity or in the district in which the property of 
the applicant is located. 

 
SATISFIED: The applicant’s proposed dimensional variance to construct a 
residential addition is believed to have no discernable negative impact or 
adverse effects upon properties on surrounding property owners and is by and 
large consistent with the intent of the zoning ordinance and consistent with 
surrounding land use.  
 

4) The conditions or situations which necessitate the requested variance is not so 
general or of such recurrent nature as to make the formulation of a general 
regulation for such conditions reasonably practical. 

 
SATISFIED:  The variance necessary to build the residential addition is not so 
general to cause an amendment in the ordinance to change setback 
requirements in the zoning district.  
 

5) The requested variance shall relate only to property that is under control of the 
applicant. 

 
SATISFIED: The specific variance request relates only to the property under 
control by applicant/owner. 

6) The requested variance shall not be necessitated by any self-created condition 
or action taken by the applicant or property owner.  

 
NOT SATISFIED: The requested variance was a self-created condition or action 
taken by the applicant or property owner. 
 

7) There is no reasonable alternative location on the parcel for the proposed 
improvements for which a variance is sought where such alternative location 
would eliminate the need for the requested variance or reduce the extent of the 
condition(s) necessitating the variance. 

 
NOT SATISFIED: There is a reasonable alternative location for the proposed 
addition. 
 

8) Special Conditions:  When all of the foregoing basic conditions can be satisfied, 
a variance may be granted when any one of the following special conditions can 
be clearly demonstrated: 

 
1) Where there are practical difficulties which prevent full compliance 

with the requirements of this Ordinance.  Such practical difficulties 
shall be evaluated in terms of the use of a particular parcel of land.  
Neither the fact that the appellant could: (a) incur additional costs to 
achieve full compliance, or (b) receive additional income with less than 
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full compliance shall be determined a practical difficulty for the 
purposes of this paragraph.  
 
Not evaluated. 

2) Where there are exceptional or extraordinary circumstances or 
physical conditions such as narrowness, shallowness, shape, or 
topography of the property involved, or to the intended use of the 
property that do not generally apply to other property or uses in the 
same zoning district.   

 
Not evaluated. 
 

3) Where such variation is necessary for the preservation of a substantial 
property right possessed by other properties in the same zoning 
district. 

 
Not evaluated. 

RECOMMENDATIONS: 
 

Appeal Request 4-20: After-the fact Variance to rear yard setback. It is the 
opinion of staff that there are not special circumstances or conditions 
affecting the land, building or use referred to in the appeal that do not apply 
generally to other property in the same vicinity. In 2004 a permit was issued 
for the construction of a new home on the property. The inground pool was 
not on the permit. The inground pool was apparently built after the home 
was completed. It is the opinion of staff that additional information should 
have been obtained prior to commencement of construction. 

 
Staff recommends denial of the variance to reduce the required structure 
setback variance as other locations exist on the property. Further, as the 
homeowner knew he would be constructing the pool, the house could have 
been cited further towards the road, leaving room for the 20’ setback. The 
pool could also be placed to the west and to the north. (see below)  
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CONCLUSION: 
It is respectfully recommended that the Zoning Board of Appeals deny the 
dimensional variance request, as submitted by the applicants, to allow  the 
inground pool to remain 10’ from the rear lot line on the property located at 
3433 Autumn Leaf Drive., Traverse City MI 49696. 

 
SUGGESTED MOTION FOR CONSIDERATION: 
 

Motion to adopt the findings of the Zoning Administrator and deny the       
dimensional variance requested to allow the inground pool to remain. 

 
 
 

Signature of ZBA Chairman: _______________________________________________ 
   David Houseman 
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EAST BAY CHARTER TOWNSHIP  

East Bay Charter Township Hall 1965 

N. Three Mile Road  

Traverse City, MI  49696  

  

Regular Board Meeting  

Monday, February 10, 2020  

  

Call Meeting to Order: Supervisor Friend called the meeting to order at 6:30pm.  

  

Pledge of Allegiance: was recited by all in attendance.  

  

Roll Call:  Board Members Present:  Beth Friend, Glen Lile, Tracey Bartlett, Bryan 

Marrow, Susanne Courtade, Andrea Hentschel, and Mindy Walters   

  

Presentation of the Agenda (6:30)   

  Friend presented the proposed revised agenda to the Board and the  

public.   

   

Review for Conflict of Interest: (6:33)  

  None  

  

Public Comment (6:33)   

   None  

  

Correspondence:  (6:34)    

  Included in packets  

        

Reports (6:34):  Included in packets  

    

Consent Calendar: (6:35)  

  

A. Board Minutes:     January 13, 2020 Board of Trustees Regular   

            Meeting (Recommend Approval)  

                            

B. General Fund:     Checks numbered 15144-15202 were paid in     

         the amount of $77,297.28.   

  

C. Emergency Fund:    Checks numbered 4260-4281 were paid in the   

         amount of $20,136.86.    

       

D. Receiving Fund:    Checks numbered 2694-2696 were paid in the   

 amount of $1,177.80.     
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E. Escrow Fund:      Checks numbered 1638-1640 were paid in the   

 amount of $4,874.32.     

  

F. Payroll Fund:      The payroll dated 1/5/2020 -1/18/2020,    

          checks numbered 6689-6697 for $44,384.76  

         and includes $7,659.95 for payroll       

       tax and check number 6697 for $1,217.12 for       

     State of Michigan withholdings.    

  

          The payroll dated 1/19/2019 – 2/1/2020,   

         checks numbered 6698-6708 for $49,125.82    

       and includes $8,781.32 for payroll         

     tax and check number 6708 for $1,364.99 for         

   State of Michigan withholdings.  

     

           Total Payroll $93,510.58  

  

Total amount paid:  $196,996.84  

  

G.  Proposed Budget Adjustments  H.  a.  Prien & Newhof Safe 

Routes to School Agreement   b.  Investment Policy- Review    

    

Walters moved and Marrow seconded to approve the consent calendar as 

presented. The motion carried upon a roll call vote.  

   

Business Before the Board of Trustees   1.  East Bay Ambulance    

 a.  Job Description for Advances Emergency Medical     

 Technician  

      Friend explained the new job description.  Trustees      

 discussed the position descriptions and asked that acronyms    

 be spelled out.  Wages were also discussed.    

  

      Bartlett moved and Courtade seconded to approve the     

 presented AEMT job description.  The motion carried by a      voice 

vote.  

  

     b.  2% Tribal Fund Grant Award & Approval of Purchase   

      East Bay Ambulance was awarded $18,298.77 for the     

 purchase of a cardiac monitor through the 2% Tribal grant     

 allocation program.    
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      Hentschel moved and Walters seconded to approve the     

 purchase of the LP15 cardiac monitor with accessories per   

    the 2/1/2020 quote from Stryker. The motion carried upon a   

   voice vote.  

  

  

    c.  Wages       Transition from EMT to 

Paramedic  

      Four members of East Bay Ambulance recently completed     

 the Paramedic program.  The East Bay Ambulance requests     

 the ability to increase staff wages for comparable       

 compensation once they receive their licenses.  The      

 adjustment would not take place until the State of Michigan     

 Paramedic license is issued.    

  

      Courtade moved and Walters seconded to approve the     

 adjustment of East Bay Ambulance employees’ wages to     

 $17.50/hr for Olosky, Strait, Lewis and Zemanek upon   

    successful medic licensure.  The motion carried upon a     

 voice vote.   

  

  2.  Planning and Zoning     a.  Zoning Amendments    

   i.  Bed and Breakfast  

        This proposed zoning amendment clarifies regulations  

     related to the operation of Bed and Breakfasts and to     

   differentiate these establishments from Short Term       

 Rentals.  Board members discussed the proposed       

 amendment and asked questions.  

  

        Bartlett moved and Walters seconded to adopt the     

   zoning ordinance text amendment as presented in the      

 memo from Interim Planner Arthur Mullen dated       

 October 8, 2019; and to include a $350.00 fee for a   

      Bed and Breakfast application. With Hentschel and     

   Lile dissenting, the motion carried upon a roll call       

 vote. 5 yes/2 no.  

  

       ii.  Cell Tower  

        The proposed zoning amendment would allow      

   Personal Wireless Communication facilities within the       

 Low Density Residential Zoning District to correct an       

 oversight relating to the Mt. Holiday ski area.  These        PWC 

facilities would be approved through a special        land use 
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permit and must met certain height and        setback 

requirements and may also be subject to        screening 

and aesthetic requirements.  This proposed       text 

amendment also clarifies that commercial         recreation, 

skiing and golf are a permitted use in the   

       LDR and AG districts.   

  

      Friend moved and Lile seconded to adopt the zoning      

 ordinance amendment language as presented in the memo     

 from Interim Planner Arthur Mullen dated December 4, 2019.     

 The motion carried upon a roll call vote.  7 yes/0 no  

  

    b.  Intern Position       i.  Summer 2020  

        Intern Jake Myers will be taking a six week leave this   

     summer to pursue a course in Planning and the       

 planning department would like to fill the leave time        with 

another intern at the $14/hr rate of pay.  The        person would 

be brought back for board approval at        the time of hire.  

Suggestions were made regarding        dates of 

employment and hours.  

          

       ii.  Current Position  

        This proposal would give a small raise to Jake    

     Myers to bring his rate of pay to $14.75/hr. He has     

   done excellent work and has become critical to       

 the implementation of the short-term rental         

 program.    

  

        Bartlett moved and Friend seconded to approve the     

   wage rate for Jake Myers to $14.75/hr for the        

 remainder of 2020, effective at the next payroll date       

 subsequent to the meeting date approval.  The motion      

 carried upon a voice vote.  

  

     c.  Planning and Zoning Training Initiative  

        East Bay Township would like to host a Zoning Board   

     of Appeals training on Thursday, April 16 at the       

 Township Hall.  The cost would be shared by other       

 municipalities and the training was developed by the       

 Michigan Association of Planning.   

  

Page 65 of 73



   Public Comment: (7:44)  

  Bruce Moore of East Bay Township commented on the airport governance. 

He fears that there may not be enough public input on the process and 

urges the township to get involved in the process.  

  Mindy Walters talked about the VASA race and said it seemed very noisy 

in her neighborhood.  She notified the race organizers and rectified the 

problem.   

  Beth Friend said that there will be a joint Leelanau/GT County meeting on 

March 17th regarding the process of the airport governance.    

  Rob Hentschel commented on the airport governance and clarified the 

dates and the annexation language.     

    

Adjournment: Friend adjourned the meeting at 7:55pm.  

  

  

  

 _________________________     ___________________  

 Susanne Courtade CMMC/MMC, Clerk   Beth Friend, Supervisor  

 East Bay Charter Township      East Bay Charter Township  
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EAST BAY CHARTER TOWNSHIP  

East Bay Charter Township Hall 1965 

N. Three Mile Road  

Traverse City, MI  49696  

  

SPECIAL MEETING OF THE   

EAST BAY CHARTER TOWNSHIP  

PARKS COMMISSION AND BOARD OF TRUSTEES   

Tuesday, February 18, 2020  
  

Call Meeting to Order: Supervisor Friend called the meeting to order at 6:30 pm.  

  

Pledge of Allegiance: was recited by all in attendance.  

  

Roll Call:   Board Members Present:  Beth Friend, Glen Lile, Tracey Bartlett, Susanne 

Courtade, Andrea Hentschel, and Mindy Walters  

  

  Board Members Absent and Excused:  Brian Marrow  

  

   Parks Commissioners Present: Justin Friend, Susan LaRose, Mike Hintz, 

Jeri LeRoi, Ryan Walsh, and Corie Layton    

  

Public Comment: None presented  

  

Approval of the Agenda (6:33)   Parks Commission  

  Commissioners gave verbal consensus approval of the proposed agenda.  

  Board of Trustees   

  Trustees gave verbal consensus approval of the proposed agenda.    

        

Business Before the Parks Commission:  

  1.  Arbutus Lake #5 MDNR Trust Fund Grant Application (6:34)  

 Carl Ferguson, grant writer helping with the MDNR grant for Arbutus #5, 

discussed the grant process as it works through the MDNR Trust Fund. 

The application materials are near complete and will include the site plan 

and budget from Wade Trim. Major items applied for must be completed, 

but minor changes to the plan are allowed. Township Planner Claire 

Karner explained the proposed phases of the park improvements.  She 

also reviewed the zoning standards in accordance with a letter from 

Township Attorney Peter Wendling dated 2/7/20.    

      

    

     Supervisor Friend opened a Public Hearing at 6:48pm.    
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  Rick Brown, Traverse City, supports updating the parks but voiced 

concerns with the impacts to the shoreline and zoning.    

  Cathy Brown, Traverse City, shared concerns with zoning 

standards   

    Park Commissioner Justin Friend noted that there may not be any  

 trees removed at this time.  

    Heather Smith of the Watershed Center of Traverse City submitted  

 comments on the proposed park update.    

    Judy Nemitz, of Albert Courtade Road, commented on the park  

 improvements   

  Carol Kuesel, of North Spider Lake Road, commented on park 

improvements   

   Edie Gibbs, of Gibbs Road, commented about the proposed plans   

   Ralph Bednarz of Autumn Trail commented about the proposed  

plan  

      

     Supervisor Friend closed the Public Hearing at 7:22pm.         

  

  Supervisor Friend stated no decisions were being made this 

evening and added that the Disabilities Network and Invasive 

Species Network have visited the site and made comments on the 

proposed plan.  Commissioners and Trustees discussed the 

proposed plans for the park. Commissioners reviewed the items in 

the “Proposed Phase” which include a bathroom, ADA kayak 

launch, fishing pier, additional parking spaces (4), ADA walkways 

to the bathroom and pier, a rain garden, an ADA beach mat, and 

shoreline improvements for stabilization and fishing habitat. 

Decisions on the future phase has not been made but will likely 

include continued access to the water and a play structure. 

Ferguson said some things can be amended, but the plan details 

need to be solidified by October so if the award is granted then the 

project can go out for bid. Board members and commissioners 

discussed meeting the ordinances and meeting the township’s 

financial commitment for the proposed plan could be funded by 

fund balance and budgeted items.  Commissioners discussed that 

they are only focusing on the first phase of the plan at this time.    

  

2. Water Tower Property (8:07)  

  The Hammond Road Water Tower is on a 30-acre township-owned 

parcel at the intersection of Hammond and Rasho Roads.  The 

Parks Commission has talked about some public use of the 

property.  Site improvements could include a dog park, an adult 

exercise walking path or a disc golf course.  These amenities are 
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low impact and could be removed easily if necessary.  A deed 

restriction showing that the property was purchased with water  

enterprise fund would need to be in place. Trustees and 

Commissioners discussed the proposed plans, and all agreed that 

the water tower property could be used for such purposes.   

  

3. 2019 Fund Balance & 2020 Dedicated Funds (8:17)  

  Supervisor Friend suggested reviewing this topic after the 2019 

audit is completed. Trustees and Commissioners agreed through 

consensus.  

  

4. Board of Trustees: Alta Vista Road Name (8:20)  

    Courtade moved and Walters seconded to accept the road name of  

 Arcadia Court as directed by Grand Traverse County Equalization.   The 

motion carried unanimously upon a voice vote.    

  

    Bartlett moved and Hentschel seconded to accept the road name of  

 Peruvian Trail as directed by Grand Traverse County Equalization.  

   The motion carried unanimously upon a voice vote.      

        

   Public Comment: (8:22)  

   Rick Brown spoke regarding the proposed park plans  

   Cathy Brown, spoke regarding the proposed park plans  

   Ralph Bednarz commented on the park plans and Rotary property    

       

Adjournment: Friend adjourned the meeting at 8:27pm.  

  

  

  

 _________________________     ___________________  

 Susanne Courtade MiPMC/MMC, Clerk   Beth Friend, Supervisor  

 East Bay Charter Township      East Bay Charter Township  
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EAST BAY CHARTER TOWNSHIP 
PLANNING COMMISSION 

East Bay Charter Township Hall 
1965 N. Three Mile Road 
Traverse City, MI  49696 

 
Regular Meeting Minutes 

Tuesday February 4, 2020 
 

Present:  Planning Commission Members Robert Tubbs, Paul Gonzalez, Ted 
Hentschel, Judy Nemitz, Dan Leonard, and John Sych  

Absent Excused: Mindy Walters 
Also, Present:  Claire Karner, Planner, Leslie Couturier, Zoning Administrator 
 
Three (3) guests were in attendance. 
 

1. Call Meeting to Order: Chair Tubbs called the meeting to order at 6:30pm. 
 

2. Roll Call:  Roll was called by the Recording Secretary and a quorum was 
present. 
 

3. Agenda:   
a. Review for Conflict of Interest: None presented. 

b. Approval of Agenda: Hentschel moved and Gonzalez supported to 

approve the agenda as presented.  The motion carried. 

 

4. Minutes Presented for Approval or Modifications: 

  a.   January 7, 2020 Planning Commission Regular Meeting Minutes 

Gonzalez moved and Sych seconded to approve the minutes of the 

January 7, 2020 Regular Meeting Minutes.  The motion carried. 

  
5. Public Comment: None presented. 
 

 6. Reports  
 a. Township Board: Walters was not in attendance. 

  
b. Appeals Board: Hentschel reported that the Appeals Board had heard two 

(2) requests for setback variances (both in the Lakes Area).  One was 
approved and the other denied. 

 
c. Planner/ZA Report: Karner conveyed to the board that it was time to 

review and perhaps update the township master plan, and the CIP plan. 
  

d. Correspondence: None presented. 
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6. Unfinished Business 
 

a. Arbutus Ridge Stormwater; Review and Decision on Requested 
Stormwater Variance: Doug Mansfield, Mansfield Land Use 
Consultants for Arbutus Ridge Development LLC. 

 
Staff explained that the applicant was working on rectifying the 
stormwater deficiencies. Nemitz made a motion to postpone 
consideration of the stormwater waiver to the next regular meeting, 
unless the requirements are met. Hentschel supported the motion and 
it passed unopposed.  
 

 

8. New Business 
  

a. Special Land Use #1-20/Site Plan Review #1-20: James Kure (with agent      
of record David Heim) Public Hearing, Discussion, & Possible Action. 

 
James Kure and David Heim were in attendance. 
 
Chair Tubbs presented the request: 
 
This is a public hearing regarding a special land use and site plan for a 
new accessory structure (pole barn). This accessory structure would result 
in the cumulative footprint of all accessory structures that exceeds the 
existing single-family residence by over 150%. Applicant James Kure (with 
agent of record David Heim) is requesting special land use and site plan 
review approval for the construction of one (1) accessory structure on their 
10.21-acre property at 5010 Pumpanickel Road (parcel # 03-113-008-00), 
Traverse City, Michigan 49696. 
 
Mr. Kure detailed the request; He needs the structure to store kayaks, a 
tractor, a trailer and other items. The parcel is heavily wooded and abuts 
300 acres of wooded state land, he has one neighbor.  

 
 Chair Tubbs opened the public hearing at 6:40pm; hearing none the 

hearing was closed. Chair Tubbs also mention the letter in the packet from 
neighbor Richard Bruening who was in favor of the variance request. 

 
 Planner Karner that the request does comply with special land use, site 

plan review and boardman river district standards and reviewed the 
conditions of approval: 

 
1. The applicant has recorded an instrument with the Register of Deeds 
that any land division would comply with the accessory building to 
principal building ratios.  
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2. Upon review of the permit application by the Grand Traverse County 
Health Department for soil erosion and sedimentation control site 
determination, the sanitarian noted that the applicant will need to get a 
wetland determination or Michigan EGLE on-site wetland review to ensure 
that wetlands are not disturbed by the project. Documentation will need to 
be on file with the Township that wetlands will not be disturbed, and that 
the development is in accordance with all applicable state and local 
requirements related to wetlands before issuance of a land use permit.  
 
Board discussion ensued with questions to the applicants and to staff. A 
motion was made by Leonard, supported by Hentschel to approve 
Special Land Use 1-20 and Site Plan Review 1-20 as proposed, 
subject to staff conditions dated January 28, 2020. The motion 
passed unopposed. 
 

b. Joint Meeting with Township Board Proposed Agenda 
 

Planner Karner indicated that three items on the agenda would be 
1. Beach District Corridor Process  
2. Hammond Road Corridor 
3. Short Term Rental Update 

 
Other items proposed by the Planning Commission where discussed: 
 

• GAAMPS - Regarding Residential Agricultural Activity 

• The Urban Growth Boundary in conjunction with making it 
more lucrative for developers to build within said boundary 
(cost and installation of utilities). 

• Redevelopment Ready Communities 

• List of possible zoning amendments. 

• Discussion regarding a Corridor Improvement Authority 
(CIA) for the Beach District. 

 
It was suggested that as the joint meeting was only an hour, staff should 
narrow down the items of discussion to what they deem timely and 
appropriate.  

 
c. Discuss Possible Coal Tar Sealant Ordinance 

 
Planner Karner informed the Planning Commission that Commissioner 
Nemitz had brought this to attention of staff for placement on the agenda. 
She went on to say that it was a public health and environmental concern. 
Also, that the City of Traverser City had recently passed an ordinance 
barring the sale and use of coal tar sealants. Staff had also received 
letters from Rick Brown, former planner and Heather Smith from the 
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Watershed Center, both in favor of an ordinance. The board discussed the 
possible ordinance: 
 

• Hentschel felt that as it was a police power ordinance that the 
township board should be looking at it 

• Gonzalez questioned how it would be enforced 

• Sych stated that the Planning Commission’s main focus is land use 
planning, and that perhaps a township environmental committee 
was needed. He also questioned how to enforce. 

• Leonard, agreed with Sych, and further indicated that right now 
permits are not needed for materials used on driveways, is 
enforcement possible? 

Consensus was that a coal tar sealant ordinance was not a topic for the 
Planning Commission to take up and should be explored by the township 
board if they so choose. 

 
  9.  Other Business: None   
10. Public Comment: None presented   
11. Next Meeting Date: March 17, 2020  

• 5:30 PM (Joint meeting with the Township Board 

• 6:30 PM (Regular Meeting) 
12. Adjournment: Chair Tubbs adjourned the meeting at 7:30 PM. 
 
Leslie Couturier, Recording Secretary 
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